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PREFACE 



TO THE 



THIRD EDITION 



The period which has elapsed Since the publication 
of the Second Edition of this tVeatise^ has been 
marked by important changes in ^e practice of the 
Action of Ejectment^ as well as in oflier branches of 
our law. These changes are incorporated in this 
Edition ; and they will be found to comprise many 
useful alterations, especially in the regulation of the 
Action as between Landlord and Tenant 

From the practice which has of late years pre- 
vailed^ of giving publicity to every adjudged case^ 
however special the facts^ or self-evident the pro- 
positions^ the Author has been compelled to add 
above two hundred new cases to the present Edition. 
Some of them have been inserted only because 
the Author could not venture to omit them ; but 
others will be found which determine points before 
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doabtfbl, and many wliich contain valuable dacida- 
tions of principles heretofore obscurely laid down, 
or imperfectly understood. 

The whole work has also been carefully revised ; 
and the Author trusts that his increased experience 
has enabled him materially to diminish its imper- 
fections : that experience has not however removed 
the diffidence with which he first offered his Treatise 
to the profession, nor tended to lessen his grateful 
recollections of the kind indulgence with which the 
former Editions were received. 



}2, Sbrjeant's Inn> 

J^ov. h 1830. 



PREFACE 



TO THE 



FIRST EDITION 



It has been the Author*s chief endeavour in the 
following pages^ to investigate the principles upon 
which the remedy by ejectment is founded'; to 
point oat concisely the different changes which 
the action has undergone; and to give a full and 
useful detail of the practical proceedings by which 
it is at this time conducted. To this end the 
later decisions have been very fully considered; 
whilst a slight mention only has been made of 
the more ancient cases^ now^ for the most part, 
indirectly over-ruled, or altogether inapplicable to 
the modem practice. 

Before the time of Lord Mansfield^ indeed, 
no regular system seems to have been formed for 
the government of the action ; and that illustrious 
jodge^ considering an ejectment as a fiction in- 
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vented for the purposes of individual justice^ en- 
deavoured to mould it into an equitable remedy^ 
and to regulate it by maxims, in some degree in- 
dependent of the general rules of law, as virell as 
of the practice in other actions. The erroneous 
principles on which this system was founded were 
pointed out by the late Lord Kbnyon ; and a ma- 
terial alteration, in the mode of conducting the 
action, took place from the time of his Lordship's 
elevation to the Bench. By his sound and lumi- 
nous decisions^ the remedy has been placed upon 
its true principles; and he lived to see a isfystem 
nearly completed^ which^ uniting the equitable 
fictions of the particular action with the general 
principles of law, has preserved unbroken the great 
boundaries of our legal jurisprudence^ and, at the 
same time, rendered the remedy most useful and 
comprehensive. The correct principles established 
by this great lawyer still prevail^ having been 
uniformly maintained, and ably illustrated, by the 
more recent decisions of the different courts. 

The Author has enlarged upon these circum- 
stances, in order to account for the personal 
judgment he has, in some instances^ found it ne** 
oessary to exercise with regard to decisions an«- 
terior to the time of Lord Kemtok ; many cases 
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being still extaat as authorities^ which seem wholly 
incoDSistent with the modern principles of the ac- 
tion of ejectment. 

The application of the remedy^ as between land- 
lord and tenant^ forms also a material part of this 
treatise ; and it has there been the Author's endea- 
vour to give ^ some useful practical directions re- 
specting notices to quit, and the manner of pro- 
ceeding on the forfeiture of a lease^ at the same 
time explaining the principles upon which those 

directions are founded. 

The evidence necessary to support and defend 
the action in common cases has also been con- 
sidered: and instructions for proceeding according 
to the ancient practice have been added^ as far as 
can be necessary at the present time. 

For practical forms in ejectment^ the reader is 
referred to those contained in Mr. Tino's Appen- 
dix to his Practice of the Court of King's Bench : 
a collection which appears to the Authoir too com- 
plete to require addition^ and too accurate to be 
susceptible of improvement. 

5, Sbbgeant*!! Ivn, 
Matf 1. 1612. 



I . 



CONTENTS. 



CHAPTER I. 

Of the Origin — Progrtss^^-and Nature of the Action of Eject- 

mefit. 

Pkge 

DefinitioD of the action . .1 

Its origin . . 8 

History of its ancient practice .11 

modem practice . . 15 



CHAPTER II. 

Of what things an Ejectment wiU lie, and how they are to be 

described. 

Of what things an ejectment will lie . 18 

How they are to be described . . 23 



CHAPTER III. 

Of the Titk necessary to support the Action of Ejectment. 

Of the general requisites of title .32 

Of discontinuance . . 35 

Of descent cast .41 



X CONTENTS. 

Pace 

Of the statate of limitations . . . . . 45 

Of the persons who by reason of their several titles may 

maintain ejectment . .59 

Tenant for years^ for life, in tail, in fee . . 59 

Mortgagee . . • .60 

Lord of a manor . . . 61 

Copyholder . .63 

Lessee of a copyholder . . . 65 

Widow for her free bench . .65 

Guardian . . . 66 

Infant . . . .67 

Assignee of a Bankrupt . ,67 

an Insolvent Debtor . . . 67 

Conusee of a statute merchant, or staple 69 

Tenant by elegit . . • 69 

Personal representative .70 

Devisee • . . . 71 

Grantee of a rent-charge .71 

Assignee of the reversion . . . 72 

Adverse possessor for twenty years . 77 

Corporation . . 79 

Churchwardens and overseers of the poor 79 

Rector or vicar .80 

Trustees . . . . . . 81 

Joiat-tenant, &c. .91 

Lunatic . • . 91 

Person claiming under an award .91 

CHAPTER IV. 

Of the Cases which require an actual Entry upon the Land 6e- 

fore Ejectment brought. 

In what cases an entry must be made . . .93 

By whom the entry must be made . . . 99 

Mode of making the entry * .100 



CONTENTS. XI 



CHAPTER V. 
Of the Action of Ejectment as between Landlord and Tenant. 

Page 

Of the notice to quit^ 

Origin and history of . . 105 

When necessary, and when not . . 108 

By whom, and to whom to be giyen 126 

Service of . . . . 131 

Form of • . . 132 

Period of its expiratioa * • . . 137 
How waived ..... 149 

Of provisoes, &c. in leases for re-entry^ 

Origin and history of . . 157 

What covenants are valid 158 

Proceedings on, for rent in arrear . . 160 

Covenants, how broken . .177 

Who may bring ejectment on . • 189 

How waived ... . . 192 

Periodof their operation . . .198 

CHAPTER VI. 

Of the Cases in which ihe Ancient Practice is etill neceuary* 

On a vacant possession .... 199 

In an inferior court . • 199 

How to proceed ..... 200 



CHAPTER VII. 

Of the Declaration in the Modem Action of Ejectment and the ^ 

Notice to appear. 

Of the declaration. 

How entitled . . . 207 



XII CONTENTS. 



Pafc 



Of the declaration. 

Venue ... . . 209 

Demise . 209 

Entry ...... 221 

Ouster 222 

Of amending the declaration .... 224 

Of the notice to appear 229 

CHAPTER VIII. 

Of the Service of the Declaration, and Proceedings to Judg^ 
ment against the Coiual Ejector, when no Appearance^ 

Of the service of the declaration . 234 

the affidavit of service 242 

moving for judgment .... 247 

the time for appearance . . . 243 

filing common bail .... 260 

signing judgment . . . . 261 

setting aside judgments .... 262 



CHAPTER IX. 




Of the Appearance^^PleaF^-'and Issue, 


■ 

1 


Who may appear .... 


. 254 


Of the consent rule .... 


. 262 


consolidation rule 


. 264 


How to appear ..... 


. 265 


Of the proceedings after appearance 


. 269 


the plea ..... 


. 270 


the issue ..... 


. 273 



CHAPTER X. 

Of the Evidence in the Action of ^ctment. 

On the part of the lessor, 

general points relating to . 276 



CONTENTS. 




Pace 


On the part ot the lessor. 






By Heirs 


. 


. 281 


Devisees .... 


• 


. 288 


Tenants by elegit 


• 


. 301 


Conusees of statutes merchant and t 


staple 


. 301 


Rectors and vicars 




. 303 


Guardians 




. 306 


Assignees of bankrupts 




. 305 


insolvent debtors 




. 306 


Personal representatives . 




• 306 


Mortgagees 


m 


i 309 


Lords of manors 


'^ 


. 307 


Copyholders 




. 309 


Lessees of copyholders 




.. 309 

• 


Landlords 




. 310 


Assignees of reversion 


• 


. 318 


On the part of the defendant . 




. 319 


CHAPTER XI. 






Of the Trial and subsequent Proceedings. 




Of the trial , . . 


• 


. 320 


judgment 


• 


. 327 


costs 


• 


. 336 


execution 


• 


. 339 


writ of error 


• 


. 347 


bringing a second ejectment 


• 


. 351 


CHAPTBR XIL 






Of Staying the Proceedings in the Action 


of Ejectment. 


Until particulars of breaches be given 


• 


. 353 


security be given for cobU 


. 


. 353 


^ costs of a former ejectment be paid 


• 


. 355 


When two actions are depending for sftme premises 


. 361 


Upon Stat. 7. Geo, IL c 20 


• 


. 361 


Stat. 4 Geo. IL c. 28 . 


• 


. 366 



XIV CONTBNTfi. 



CHAPTER XIII. 
Of the Statutes 1 Geo. IV. c. 87, and I Wm. IV. c. 70. 

PliCC 

or the Stat. 1 Geo. IV. c. 87 . . . 367 

Of the Stat. 1 Wm. IV. c. 70. • .376 



CHAPTER XIV. 

Of the Action for Mesne Profits. 

Origin and nature of . 379 

by whom to be brought .... 382 

Against whom 383 

Of the pleadings ..... 384 

evidence . 388 

damages • . . .391 

costs . . . . 393 

Appendix of Forms .... 395 

Index 404 



TABLE OF CASES CITED. 



A. 



PAGE 



Abbott, Wilaon T. . 140 

Ablett T. Skinner . . . 221 

Abrsbams, Doe, d. Blddk t. . 976 
Adams, Fitcbet T. . 100 

■ T. Goose . . fttt, 222 

, St. Leger t. . , . 289 

Addison t. Sir Jobn Otway . 204 
Addy V. Gris . 290, 293 

Aislin ▼. Parkbi . 212. 382, 388, 389 
Alexander, Doe, d. Scbofleld t. . 168 

▼. Gibson . . 298 

Allen, Doe, d. Sbepbard y, 109, 196 

T. Foreman . . 203 

r, Rivington . .32 

, Harris T. . . ,381 

Alker, Goodtitle, d. Chester ▼. 21, 30 
Alston, Doe, d. Selby v. . . 355 

Andnewi^ Wbittingbam f. . . 30 

Doe d. Palmer t. . 69 

356, 357 

. 245 

. 348 

. 229 

. 232 

. 207 

. . 207 

. 237 

. . 243 

. 236 

. . 354 

. 22 

. 375 

. . 29 

. 338 

. 27 

. . 207 

. 263 



Angel, Keene, d. Angel t. 

Anon (1 Barnard, 330) . 

. (2 Brown, 253) 

(1 Cbitty, 573) . 

(2Cbitty, 171) 
(2 Cbitty, 172) . 
(2 Cbitty, 173) . 

- (2 Cbitty, 176) 
-(2 Cbitty, 181) . 

- (2 Cbitty, 182) • 

- (1 Cowp. 128) . 
-(2 Dal. 95) . 
-hjy.k R. 435) 

- (Dyer, 116) 

- (1 Freem, 373) 
(3 Leon, 210) 

-(a Mod. 222) 

- (7 Mod. 39) 



Anon (11 Mod. 354) 
>- (12 Mod. 313) 
;i2 Mod. 211) 



i 



- (12 Mod. 384) 

- (M. T. 1817) . 

- (Ld. Rayd. 728) 
.- (Salk. 257) , 

- (Salk. 255) 

- (Salk. 260) 

- (Skin. 174) 
-(Skin. 412) . 

[2 Sid. 155) 

1 Vent. 248) 

[l Wils. 130) . 

(YeW. 166.) 

Ansty ▼. Dowsing 
Arcber, Lamb t. 

, d. Hankey v. Snapp 

- Doe d. Rodd ▼. . 
Argoll V. Cbeney . 
Armitage, Doe, d. Beaumont t. 
Armstrong, Messenger ▼. 
Amsby r. Woodward 
Artbur, Viryan t. 
Asb, Felton ▼. 
Astlim ▼. Parkin 
Asbburner, Roe, d. Jackson y. 
Asbwortb v. Stanley 
Askew, Carey ▼. 
Atberley, Doe, d. Hamilton 
Atkins T. Hatton . 
Atkinson, Grayson y. . 
Attorney General v. Barnes 
Audley'scase . 

'— y. Pollard . 
Aostine y. Hood 
Awder y. Nokes 
Ay lot t, Cole y« . 



PJUSt 
. 280 
. 238 
255, 257 
. 286 
. . 232 
. 324 
. 229 
355, 35r 
204, 382 
28p 
101 
339 
158 
354 
330 
295 
257 
365 
136 
14 
227 
151 
198 
75 
366 
389 
116 
25 
299 
355 
304 
292 
292 
100 
100 
355 
76 
29 



XVI 



TABLE OF CASES CITED. 



B. 



PAGB 



BaddtlCyDoeT 245 

», Goodtitle, d. Otrdner t. f 69 

, yd. Price T. . 9QT 

', , d. Read t. . 236 

^ ,d. Robert! T. 238 

, , d. Sandys t. 246 

, , d. WankUn t. f 43 

— , Goodrigbt, d. Ward ▼. 273 
— , Lackland, d. Bowling t. 232 
Badger t. Floyd . . .351 

BadmeriDg, Pike t. ^ * . . .2911 

Banhaw, d. Asbton t. Toogood 230 
Bailey, Tiley t. . .337 

Baker, WhitkMdL ▼. . . . 286 

T. MeUkb . 88, 276, 310 

T. Roe .10 

, Doe, d. Green T. . 127, 128 
Bally T.Welte .... 73 
Baldwin, Goodtitle, d. Parker t. 78 
Ball, Partridge t. . . 60. 216, 217 
Baldwin, Brooke, d. Menoe y. . 342 

T. Wine . . 29,30,81 

Bank of England, Glynn t. . . 304 
Banks, Doe, d Bryan, t. . 194, 198 



Bamet t. Bulmer 
T. Petenon 
, Attorney General v 



Barrett, Smith T. 
Barber, Doe, d. Crisp t. 
Barclay, Doe, d. Cburch r. 
BarUett, Howard v. . 
Barry, Morris v. 
— , Biorres v. . 
Barton, Thre'r t. 
Barefoot ▼. Fry 
Barnardiston, Smith, d. 

ger T. . 
Barker, Omicbnnd v. 
Barlow, Highmore ▼. . 
Barney, Stocker ▼. . 
Bamaby, Turner t. 



239 

. 24, 25 

. 292 

. . 19 

32 

. . 359 

. 66 

. 210 

. 328 

. 76, 190 

. . 352 

Gin- 

330, 357 

. 295 

. 203 

. 77 

. 322, 334 



d. Bfayor of Richmond 



276 
87 
300 
273 
102 
352 



T. Thompson 
Barnard, Morthwatte v. 
Barlte, Doe, d. Netbercote ▼. 
BaM T. Bradibrd 
Bateman, Doe, d. Freeman t. 
Bath (Earl of) t. Sberwin 
Batten, Doe, d. Cheney r. 150,154. 

173,380 
Bawden, Right, d. Dean of Wells 

T. . . 124 

Baxter, d. Abrahall ▼. Brown . 114 

, Earl, d. Goodwin t. . 318 

Bayliis, Doe, d. Morland t. 286, 245 
Beard, Chapman t. . 303 

, Right, d. Lewis v. . 107, 121 

Beauchampand Burt, ex parte . 201 
Beauclerk, Kenrick r. . . 83, 86 
Beck, d. Hawkins t. Welsh • 67 
Bedell v. Constable . 66 



Bedwell, Thuntout v. . 320, SS5 
Beiefaer, Thunder, d. Wearer t. 

61, 107, 100, 122, 307 
Bell, Doe, d. Rigge t. 107, 111,144, 

178, 305 
— -▼.Harwood . S80 

Bellamy, Doe, d. Burrell ▼. 64, 66, 287 
Bennett, Doe, d. Lucy v. . . 340 
Benson, Doe, d. Hall v, . 136, 145 
BentleyT. Poole . .118 

, Throgmorton, d. PUr- 

ftx ▼. • .323 

Bennington t. Goodtitle . . 24, 25 
Benion, Legg, d. Soot T. . 130, 132 
Benaon, Pleannt, d. Hayton t. . 130 
Benn d. Mortimer t. Denn . . 359 
Bengo, Sleaborne t. . 330 

Bent, Worrall t. . . . 329 

Berkley Peerage case . 285 

Berrington, d. Dormtr t. Pftrk- 

huTst . . . 95,102,214 
Bemey. Stocker t, . . .77 
Bery, King v, . . .20 

Bettison T. Bromley . . . 296 

Bethill, Floyd ▼. . .343 

Bevan, Doe, d. Goodbehere r. 1 80, 1 81 
Biggs, Doe, d. Leicester t. 62, 86, 

120,314 
BindoTer t. Sinderoombe • . 23, 27 
Bingham, d. Lane t. Gregg . • 365 
Bingham, Doe, d. f«€wis t. • 279 

Bishop y. Howard . . 110 

Birch y. Wright, 60, 109, 137, 

154, 307, 381 
Bird, Doe, d. HelUogs r. . . 55 
— y. Snell . 204 
Birkbeck y. Hughes . . 245 
Bissell, Morgan, d. Dowding y. . 117 
Blades, Harrison y. . . 284 
Blakey, CUyton y. 107,111,122,178 
Blackman, Goodwin y. . 219, 22t 
Blackham, Smith y. • . 280 
Bliis, Doe, d. Boscawen t. • • 193 
Block, Doe, d. Morgan y. 34^ 81, 341 
Bodily, Grumble y. . . • 361 
Boner r. Juner . . 210 
Bond y. Seawell . . 293 
, Doe, d. Darlington, Earl 

of, V. . .185 

Boulton, Doe d. Parker y. . 121, 123 
Bourne, Hunt y. . . . 97, 08 

— y. Turner . • 279 

Bouchier y. Friend . . 250 

Bradibrd, Bass y. . . • 273 



Braham, Goodtitle, d. B«velt y. . 288 
Breach, Doe, d. Oldershaw y. • 188 
Bragg, Doe, d. Scales y. • . 279 

Bracebridge ▼• Buckley . 183 

Brandling, Doe, d. Bywater y. . 188 
Brenton, Doe, d. Ckrtbew y. 358, 361 
Brewer, d. Lord Onslow y. Eaton 174 

—, Doe, d. Byne y. . 204, 274 

Brewster, Hillingsworth y. . 19, 261 



TABLE OP CAS6S GITBD. 



XT11 



PAGB 

Brewster, Medlieot t. . S64 

Brend,TunstallT. . . .SOS 

Brigbtwen, Doe, d.Milner ▼. . .48 
Brittle t. Dade . . . 273 

Brice v. Smith . . ,294 

Brickhnrst, Ramsbottom v. . SOl 

BritU, HuDter ▼. . . • 390 

Bristow (Mayor of,) Rez» v. .199 
Bridget t. Brooke . .391 

BritaiD, Doe, d. Coleman v. . . 68 
British Museum, Trustees of, ▼. 

.White . . . . 891 

Brown's Case , . 40 

■ p Doe, d. Warner v. 106, 107, 

111,1«2 

-« , Holmes, d. Brown ▼. . 326 

«-, Baxter, d. Abrahall T. . 114 

— y Doe, d. James ▼• . • 303 

Brooke ▼. Bridges . . . 391 

Brooke, d. Mence v. Baldwin . 343 
Broderick v. Broderick . . 394 
Bromley, Bettison t. . . . 396 

Broughton t. Langley . • 82 

Bryan, d. Child v. Winwood . 52 
Brydon, Oates, d. Wsg&Il ▼. 3^ 95, 

263 
Buckley t. Buckley . • 256 

— — , Bmcebridge T. • . 183 
BuQknell, Weakley, d. Yea ▼. 33, 113 
Budden, Doe d. Nepean ▼. . . 308 
Butler, Doe d. Phillips ▼. . • 143 
Bugby, Crusoe, d. Blenoowe t. . 177 
Bulmer, Barnes r. . . 349 

Burtmry t. Yeomans . . • 36 

BuTcfaett V. Durdaat . 83 

BurgheiB of Carmarthen, Rex t. 335 
Burghers, GrimstonOi d. Lord 

Gowerr. • . . 364 

Bume ▼. Richardson • . h 383 

Burt and Beaacbaap, ex parte . 201 
Bury, Phillips t. • . . 370 

Butcher, Doe, d. t^ggart t. 338| 346 
Byron, Lord, Detrdon t. • . 353 



C. 



CUrert, Dot, d. Ash. ▼. 150, 289, 315 

vHorse&U . . . 389 

dileraft, Wadman T. .171 

Qunell T. Clavering . . .80 
Qipel ▼. SaltonstaU . 228 

Carleton, d. Griffin t. GriiBn . 293 
Gsrtwright, d. Denn, Jacklin v. • 137 
Carter, Doe, d. Mitchinsoo t. .180 

V. Cromwell * . 217, 318 

^-.^ Doe d. Kerby t. . . 131 
Carey ▼. Askew . • 290 

CkMon ▼. Dade . 204 

C^or, Goodright, d. Hare r. 60, 93, 

95, 102, 158 
Challenor T. Thomas .21 

Chapman ▼. Sharpe . 66 



PAGB 

Chaworth t. Phillips . . ,76 

Charnock, Roe, d. Henderson v. 141 
Chater v. Hawkins . . . 295 

Chaplin, RaddifTe v. . . 287 

-, Doe, d. Whayman t. 137, 138 



Chapman v. Beard 
Cbamier v. Llingon • 
Cheney* ArgoU v. 
Checy, Peto v. , , 

Cbetwynd, Wy ndham T. 
Church, Doe, d. Morgan V. • 
Clavering, Camell v. 
Clarke, Kinaston ▼. 

-T.Phillips 

-, Doe d. Grundy ▼. . 

> — , d. Lockwood r. 
', — , d. Spencer v, 



-, — , d. Thompson Vi 



303 
. 383 
. 14 
. 204 
. 293 
. 136 
. 80 
. 305 
. 101 
34,80 
. 181 
• 366 
. 53 
Clare, Doe, d. Coore ▼. . .1 15 
Clayton v. Blakey 107, 1 1 1, 132, 178r 
Clayton's case . • • . 223 
Clapham, Holdfost, d. WoolUms v. 66, 

386 
Claxmore T. Serle . • . 333 

Cleabourne, Jordan t. . .28 

Clements, Doe, d. Fulkes v. . 62 
Clerke ▼. Rowell • • 215,327 

■ v Linseyv. . • 831 

Close's case • ,' • . 382 
Clyroer v. Littler . • . 237 

Cock, Doe, d. Lord Darlington v. 

235,241 
Cocks T. Darson . . . 91 

Cocke, Sherman t. . • .190 

Coley. Aylott . • .29 

—, Taylor r. . . • • 69 

Wader. . . . , 66 

324,331 

. 226 

. • 76 

. 129 

. . 20 

. 30 

. 23,34 

326 



-, Small, d. Baker y. 
Coles, Doe, d. Lewis t. 
ColUns T. Silley . 
Colley, Wilkinson ▼. . 
Corny n t. Kineto 
— T. Wheatley 

, St. John T. 

Ooningsby, Lord's case 

Constable, Bedell y 66 

Connor y. West .24,28 

Gongleton, Mayor of, y. Pattlson 74 
Constable, Parker, d. Walker y. 

106, 125 

. 397 

. . 333 

. 357 

. . 260 

77 

323 

69 

26 

814 

301 



Cooke, Ogle y. . 
' Cooke, Higham y. . 

, Roberts y. 
Cooper, Doe, d. Tilyard y. 
Cope, Gloyer y. 

Copeland, Doe, d. Palmerston y. 
y. Stephens 



Coplestone y. Piper 
Copous, Oakapple, d. Green y. • 
Corbett, Doe, d. Corbett y. . 
Cordwent, Goodright, d. Chester 

y. . 150, 174 

Cotterell y< Dotton . . . 58 



XVlll 



TABLE OF CASBS CITED. 



Cottingham ▼. King 
Cowley, Jemott t. 
Crabb, Smith y. • 

Creach ▼. Wilmot 
Cread, Doe, d. Cheew t. 



PAGB 

. 24,219 
. 71 
. 264 

. 52 
. 70 



CricV, Doe, d. Lord Macartney 

y. 131, 132 
Crofts y. Pick . • .69 

Crocker y. Fotbergill • . 20 
Cromwell** case . 58 

Crouch, Doe, d. Jonei t. .184 

Croker, Evans y. • • 223 

— , Stephens y. . . 223 

Croft T. Pawlet . . 294, 298 

Cromwell, Carter y. . 217, 218 

Craspe, d. Blenoowe V. Bugby . 177 
Cuff, Doe, d. White y. . . 271 
Cuthell, Right, d. Fisher y. 126, 128 
CtttU, Jenny, d. Preston y. 236, 244, 246 
Cutting y. Derby . . 383 



D. 

Dacre's case 
Dade, Brittle v. 
, Gasson y. 
Dale^ Smales y. 
— — , Hooper t. 
Dann y. Spurrier 
Danyers y. Wellington 



. 27,28 
. 272 
. 294 

. 204 
. 138 
. 26 
-, Doe, d« Cook y . 42, 50, 299 
Dancaster, Lovelock, d. Norris v. 259, 

260 
Darby, Right, d. Flower v. 124, 139 

140, 143 
— — , Doe, d. Holmes y. . 155 

Darson, Cocks v. . .91 

Dayis,Doe,d. Davis y. . . 98 
Davids, Goodright, d. Walter y. 192 
Davy y. Smith . . 295 

Davenport v. Tyrrell . . &6 

Davies, Goodtitle y. . . 245 

, Martin v. . .261 

y. Moggridge . . 338 

v. Pierce . .281 

, Doe V. . 356, 385, 391, 395 

, Roe, d. West V. . 160,162, 

166, 168, 169 

,Doed.Challnorv.52,311,S16 

,d.Povey v.Doe . 552,545 

,v. Purdy . . 225 

Dawson, Roe, d. Saul v. . 541 

Deardon, Keene, d. Byron v. .51, 85, 

89, 549, 550 
Dean, Fenn, d. Knight v. . 259 

Deakin, Doe d. Lloyd y. . .285 
Deardon v. Lord Byron . . 552 
Denton, Doe, d, Stewart y. . S6 

Denn, d. Brune v. Rawlins 107,110, 124 

, d. Burghes y. Purvis . . 221 

, d. Goodwin y. Spray . 287 

, d. Jacklin v. Cartwright . 157 

, d. Lucas v. Fulford . . 354 



Denn, d. Wroot v. Fenn 

, y. White 

, Far y. • 

, Benn, d. Mortimer ▼. 

•, Fenn, d. Tyrrel t. 



PAGI 

• 272 
. 590 
352,555 
. 559 
. 241 



Dent, Savage y. 
Dence v. Ik>b1e 
Derby, Cutting, ▼. 
Derrett, y. Kemp 
Devereuz v. Underbill 
Dillon y. Fraine 



199,205,255 
. 557 

• 3o9 
. 141, 142 

. 345 

• 87 



Dinely, Doe, d. Messiter t. 
, Hand y. 



. 350 
. 366 

Dobbs y. Passer . 252, 267 

Dobson, Hobson, d. Bigland y. . 266 
Doble, Dence y. . • 357 

Dodwell y. Gibbs . . 390 

Doe d. Ambler y. Woodbridge . 193 
d. Ash y. Calvert . 150, 289,315 
d. Aylesbury, (Earl of,) y. 
Roe .242 

d. Banning y. Griffin . 284 
d. Bass y. Roe . . 233 

d. Baddam y. Roe . . 236 
d. Bailey y. Roe . 237 

d. Baker v. Woombwell . 315 
d. Bamett y. Keene . 54 

d. Barber v. Lawrence .192 
d. Batten v.Murless .302 

d. Beaumont v. Armitage . 827 
d. Bedford y. Wheeler . 192 

d, (Duke of,) t. 

Kightley . ,135 

d. y. Kendrick . 144 

d. Bennington y. Hall 

65,213,299 
d. Beyer v. Roe • • 347 
d. Bird v. Roe . • 232 

d. Bish v. Keeling . • 182 
d. Biddle v. Abrahams . 276 
d. Birch y. Phillipa . 553 

d. Bland v. Smith . . 302 
d. Blake v. Luzton . 82 

d* Boscawen v. Bliss . 195 

d. Bradshaw v. Plowman . 25 
d. Bradford t. Watkins . 151, 

152, 148 

d. Y. (Barl of,) y. 

Roe . . .574 

d. Bristow y. Pegge . 39 

d. y. Old . 197 

d. Brierley y. Palmer • 152 
d. Bromfield y. Smith 116, 125 
d. Brown v. Wilkinson 140, 141 
d. Bromley v. Roe . 257 

d. Bryan v. Banks . 194, 198 
d. Brune y. Prideaux . 110, 124 
d. Bryant y. Wippel . 211 

d. Burrell v. Perkins . 98 

d. v. Bellamy . 64, 66, 

287 
d. Burrow v. Reade . 77 

d. Burdett v. Wright . 89 



TABLB OF CASKS CITED. 



XIX 



Doe 



PAGB 

d.BiiroiiT. Loen . \H 

d. Byne v. Brewer . 204, 274 
d. Bywater T. Brandling .188 
d. Ckmpbell t. Scott . 140 

d. Galrert t. Frowd . 125 

d. Ckrdigan(Earl of,) t. Roe, 

374 

d. Carlisle (Earl o^) ▼. 

Woodman . 131 

d. Cartbew t. Brenton 368, 361 
d* Castleton v. Samuel 143, 315 
d. Catei T. Somerville • 121 
d. Cbadwick t. Law . 355» 356 
d. Challnor v. DaTies • 62 
d. Chaplin t. Wbayman . 127 
d. Cheney r. Batten • 150,154, 

173, 380 



d. Cbere ▼. Smith 
d. Cheese v. Creed 
d. Chippendale t. Dyson 
d. Church ▼. Barclay 
d. Clarke T. Roe 
d. — V. Grant 
d. ■ T. Spencer 

d. — ^— T. Trapand 



191 
. 70 
. 316 
. 350 
. 231 
. 278 
67,68 
. 307 
. 314 
. 225 

. 62 
. 143 
. 115 



d. Clarges t. Forster 
d. Cobbey t. Roe 
d..ColcloDgh v« Mulliner 
d. ColUns T. Weller 
d. Coore t. Clare 
d. Compere t. Hicks . 07, 392 
d. Cook T. Danvers 42, 60, 299 
d. Cox V. . .135 

d. Coldongb t. Halse . 49 
d. Coleman t. Britain . 68 
d. Corbett t. Corbett . SOI 
d. Cotterell t. Wylde . 273 
d. Conrtali r. Thomas . 91 
d. Crisp T. Barber • . 32 
d. Da Cotta r. Wharton 32, 61, 
65,70,110,301 
d. Lord Darlington t. Cod^ 236 

d y.Bond 135 

d. Dagget v. Snowdon . 147 
d. Davis Y.Davis . 98 

d. — V. Roe . 323 

d^ Draper's Company t. 

277,331,341 
. 151,300 
. 239 
95,99 
. 58 
. 244 
. 237 
. 302 
. 213 
. 172 
. 274 
. 356 
. 55 
60,108 
. 240 
. 237 



Wilson 

d. Dlgby T. Steel 
d. Dryy.Roe 
d. Ducket T. Watts 
d. Dnronrey. Jones 
d. Edwards ▼. Roe 
d. Elwood T. Roe 
d. Emmett ▼. Thome 
d. Esdaile t. Mitchell 
d. Emns ▼• Roe 
d. Eyre t. Lambly 
d. Feldon ▼. Roe 
d. Fishar t. Prosser 

d. ▼. Giles 

d. Fenwick v. Roe 
d. Field T. Roe 



PAGE 

. 286 

62,107 
308 
. 62 
d. Forster r. Wandlass 168,342 



Doe, d. Fleming T.Plemhig 
, d. Foley r, Wilson . 

d. Folkes v. Clements 



d. 

d.- 



T. Scott 
T. Williams 



60 
279 
227 
192 
182 



d. Fozlow T. Jeffries 
d. Freeman r.Bateman 
d. Gaskell v. Spry 
d. George ▼. Jesson . 58,69, 285 
d. Gibbons ▼. Pott . . 33 
d. Gill T. Pearson • 100, 210 
d. Giles T. Warwick • 277 
d. Ginger v. Roe . 263 

d. Godiell ▼. Inglis . 151 

d. Goodbehere ▼. Beiran 180, 

181 
d. Graham t. Scott . • 89 
d. Green T. Baker • 127,128 
d. Grubb r. Gmbb . 253 

d. Grundy V. Clarke . 34,80 
d. Grocers* Company v. Roe 

262 
d. GonsoB ▼. Welsh • 277 

d.Hanley T.Wood • 20 

d. Hall T. Benson • 136,146 
d. Halsey v. Roe . .237 
d. Hallen y. Ironmonger . 83 
d. Hammeck t. Fellis • 211 
d. Hamilton v. Atberley 356, 

358 

d. V. Hatherley 355, 368 

d. Hanson v. Smith • 298 

d. HardmanT. Pilkington 

225, 226 
d. Harvey T. Roe . 239 

d. Harwood ▼. Lippenoott . 260 
d. Hayne ▼. Redfem • 79 

d. HarrU t. Masters . 162, 170 

. 280 
. 149 
. 259 
. 66 
. 240 
. 188 
136,146 
. 318 



d. Harrop t. Green 

d. Heapy r. Howard 

d. Heblethwaite v. Roe 

d. HelUngs ▼. Bird 

d. Hele ▼. Roe . 

d. Henniker v. Watt 

d. Hiodev. Vince • 

d. Hindly ▼. Rtckarby 

d. Hitchings ▼. LewU 172, 173 

d. Hodson v. Staple . 33, 89 

d. Holcomb T. Johnson . 145 

d. Hollingswortb v. Stennett 

107,122 

d. Holland t. Worsley . 178 
d. Holmes ▼. Darby • 155 

d. Huddlestone t. Johnson 156 
d. Human t. Pettit . 281 

d. Jackson v. Wilkinson • 53 

d. ▼. Ramsbottom 276 

d. James y. Harris . 96, 220 

d. y . Brown . • 302 

d. y. Sunton . 277 

d. Lord Jersey y. Smith . 162 

b2 



TABLB OF CABBB C1TBD. 



PAGB 

Doe, d. JoDM ▼. Crouob . 184 

d. • T. Roe • • *40 

d. T. Wilde . «79 

d. Johmon r. Lord Pem« 
broke . • f 84 

d. Kerby V. Gkrter . 121 

d. Knight v. Qnif lejr 107» 193 

d. ▼. Rowe . 196 

d. V. Lady Smitb . «60 

d. lawrie ▼. Dybaii . S6 

d. Lawreaoe ▼. Shawcra« if 13 
d. Leeion ▼. Sayer • 107, IfS 
d. Ledger v. Roe • . f 52 
d. Leioeiter t. Blgga • 8S, 86, 

120, 314 

d. Leppiagwell t. Trmsell 339 

" .279 

. 232 

. 226 

. 98 

• 335 
. 285 
. 182 
. 181 

863,273 
. 840 
. 276 

• 340 
. 210 



d. Lewis v. Bingbam 

d. V. Roe 

d. ▼. Coles 

d. Ligberd v. Lawwn 

d. Lintot T. Ford • 

d. Lloyd T. Deakin 

d. —• V. Powell 

d. Lockwood v. Clarke 

d. Lock T. Frankliii . 

d. Lowe w. Roe • 

d. Lowdoo y. WaUon 

d. Lucy V. Bennett 

d. Lulham v. Fenn 

d. Macartney, Lord, ▼. Crick 

131, 138 
d. Martin T. WatU . .Ill 
d.'AAarsack v. Read 189,810, 277 
d. Mason T.Maaon • . 888 
d. Matthewson ▼. Wright- 
man . . 133,134 
d. Maldou, Bfayor of, t. 
Miller • .817 
d. M' Dottgall T« Roe . 837 
d. St Margaret's Hospital, 
Governors of,T. Roe • 889 
d. Mayhew v. Brlam • 364 
d. Meuiter v. Dinely • 350 
d.Milner T. Brigbtwcn . 48 
d.Milnes r. Lamb . 316 
d. Miller ▼. Noden • .180 
d. Mitchell T.Levi . 130 
d. Mitcbinsoo v. Carter . 180 
d. Morris ▼. Rosser . 98 
d. Morgan v. Church . 136 



Doe. 



d. 
d. 



▼. Bluck 
T. Roe 



d. Moore t. Lawder 
d. Morecraft t. Meux 
d. Morland v. Baylis . 
d. Morton ▼. Roe 
d. Neale ▼. Roe 
d. Nepean t. Budden 
d. Nethercote v. Bartle 
d. Neville f. Dunbar 
d. Newby v. Jackson 
d. Northey r. Hanrey 
d. Nutt Y. Nutt 



34,81,34] 

. 350 

. 123 

. 184 

236,844 

871, 878 

. 839 

. 308 

. 300 

. 138 

107,188 

.283 

. 66 



PAGB 

d. OdiarMT. WbltclMd S7, 96 

d. Oldbam T. Wolley 884,289 
d. OldershawT.Bnaeh . 188 
d. Osborne v. Spenoer . 9B 
d. O'Conoell ▼. Poreh . 82r 
d. Palmer ▼. Andrews . 69 
d. Palmetstonv Lord, t. Cope- 
land . • 
d. Parry t. Hodson 

d. V. Hasdl 

d. Park«r v. Bonlton . 
d. Pate V. Roe • 

d. Paul ▼. Hurst 
d. Peacock v. Ral&n 
d. PearMO v. Roe 
d. Pemberton t. Roe 
d. Phillips T.Butler 
(J. ■ T. Roe 

d. Pinckard t. Roe 
d. Pitcher t. DonoTan 
d. Pitt V. Luning 
d.— ^ T.Bherwia 
d. Powell v. King 
d. Prior t. Salter 
d.PrttcbettT.MItehell 
d. Puddioome t. Harrk 
d. Putland t. Hilder . 70, 90, 

110 
d.QuiDtinT.Roe . .244 
d. Rees T. Thomas . . 360 
d. Rigge T. Bell 107, 111, 144, 

178,305 
d. Roby T. Blaisey « . 60 
d. Robinson t. Roe . 145 

d. Rodd T. Archer • . 136 
d. RumftMrd t. Miller . 227 

d. Rust V. Roe • • 272 

d. Lord Say k Sele t. Guy 7i 
d. Sadler t. Driag . 203 

d. Sampson t. Roe • . 375 
d. Scales v. Bragg . 279 

d. Scbofleld t. Alexander 168 
d. Scott T. Miller . . 192 
d. Seabrook« t. Roe . 172 

d. Shepherd t. Allen 109, 1 96 
d. T.Roe .211 



. 66 


. 140 


121, 123 


.545 


. 229 


. 144 


230,260 


. 374 


. 142 


. 374 


. 359 


. 141 


179, 184 


. 183 


310, 316 


. 337 


128,276 



. 355 

70, 125, 214 

. 236 



d. Selby t. Abton 

d. Shore v. Porter 

d. Simmons t. Roe • 

d. Smith T. Smith * . 299 

d. Smelt T. Fuchau • 317 

d. Spencer t. Godwin . • 186 

d. V. Clarke . - S66 

d. Sore t« Ekins • 196 

d. Spioer T. Lea 134^142.143, 

145 
d. Stewart t. Denton • • 86 
d. Strickland t. Spence . 146, 

147 
d. Surtees T. Hall * 51,98 
d. Sutton T. Bidgway . S60 
d. Sykea t. Dornlbrd 133, 318 
d. Taggart T^BoJlcbec 336, 347 



TABLB OP CA8BS CITED.' 



X\l 



Doe, d. TkmDt t. Hellier 



d. Taylor ▼. Jobnson 
d. Tliomptoii r. Clark 
d. Thomas y. Roe . 
d. Tilt T. StrattOD 
d. Tiiyard v. Cooper 
d. Tindal ▼. Roe • 
d. Tomkina t. Wlllan 
d. Toilet T. Salter . 
d. Trouifhton r. Roe 
d. Tubb y. Roe 
d, Upton T. Witherwiek 
d. Vernon yl Vernon 
d. Vickery v. Jackaon 
d.Viney. Figrgint 

d. Wadmore y. Selwyn 
d. Wation y. Fletcher 



PAGB 
6X,o8, 
e66,308 
. 174 
. 53 
. 93t 

. . lis 

. 960 

. tsr 

. 87 

. t90 

967 

563 

. 347 

. 185 
. SIS 
. 145 
. 81 



25S, 



d. Vralkery.Stephen8onS98ya'>5 



d. 



y. Oroyee 



118 
64 



d.Warryy. Miller 
d. Warner y. Browne 106, 107, 

111, ISS 
d. Webb y. Ooundry . 349 

d. Whayman y. Chaplin 1S7, 1S8 
d. Whatley y. Telling . S13 
d.Wbeeldony.Paul . 16i 

d. Whitfield y. Roe 167, S44 
d. Williams y. Winch . 360 

d. y.PasqmJl . 1S5 

d.-—y. Humphreys . 151 
d. Wilson y.Phillipa . 189 

d. Wright y. Plumptree . 99 

d. y. Roe . S4S 

Davis, d. Poyey v. . S5S, 345 
Roe d. Cbolmondley y. • 3S5 

, d. Cook y. . • S66 

— ,d. Dtiwnty. . • 375 
,d.Hambrodk y. S37, S44 

. 347 
. S68 
. S58 
• SS4 

. tsr 

. S45 
336, 385, 391, 393 



' , d. Hamphriea y. 

— , d. Hyde y. . 

— , d. Leak y. 

, d. Stephenson y 

Tupper, d. Mercer y. 
y. Badtitle 
V. Davies 
y. Greayes 
y.Law 
y. Payne 
y. Reynolds 
y. Roe 
y. Spiller. 
V. Stradling 
Donovan, Doe, d. Pitcher y. 
Dobford y. Ellis 



S07. 



, S3S 

• • 360 

. 318 

• . 351 

SS9, S37, S40, 245 

. 133 

. • S77 

141 

381 



Dormer v. Fortescue . . 39S 

Dnse, Lusbington, d. Godfrey y. 349 
Douglas y. Shank • SSS 

y . . S39 

Dowoingbam's case • . 63 

Dowsing, Ansty y. ' • . S95 

Driver, d. Scrutton v. Scnittoo . 996 
— ,^. GAendon v.lAwreBce 358,276 



PAGB 

Dring, Doe, d. Sadler v. « .203 
Driukwater, Gulliver v. 386, 385 
Dmryy. Fitch . • 91 
Duckworth, d. Trebly v. Tunstall 171 
Dompor'sGBse . . . 189 
— -— y.Syms . . 190 
Dnneh, Sprightley, d. Collins y. 239 
Diirant, PotU v. . . . 304 
Dnrdant, Borcbett y. . 82 
Dunbar, Doe, d. Neville v. . 132 
Dnnk v. Hunter . • .116 
Dotton, Cotterill y. . . 58 
Duroford, Doe, d. Sykes v. 153, 312 
Dyball, Doe, d Laorie v. . 26 
Dyson, Doe, d. Chippendale v. .316 
, Jeffries r. • 382, 388 



E. 



Eades, Patterson d. Gradridge v. 205 
Earl V. Lewis . . .304 

-^—, d. Godwin v. Baxter • .318 
Eaton, Brewer d. Lord Onslow v. 174 

. 63 

. . 294 

23, 27, 28 

. . 299 

. 178 

. . 107 

• 195 

. . 366 

. 63 

. 08 

. 228 
. 201, 202 



Eastooort v. Weeks 
Eccleston v. Petty 

, Roystott V. 
Edmunds, Naab y. . 
Edwards, Palmer y. • 
Egan y. Johnson 
Ekins, Doe d. Sore y. 
Blden v. Keddell . 
Eliot, Stephens y. 
Elliot, Roe d. Trusoott v. 
Ellis, Donlbrd v. • 

, Roe, d. Lee v. • 

— - y. Smith 
England, d. Sybum y. Sbde 89, 276 
Erith, InhabitanU of; Rex y. • 284 
Eriswell, Inhabitants of. Rex v. 

284, 303 
Eriam, Doe d. Mayhew t. . 364 

Evans, v. Croker . • 223 

Evans, Smith v. • . . 291 

Evelyn, Stonebousc v. . • 291 

Eves, Rumney v. ... 286 

Eyre, Longford y. • • 293 



P. 



Fabrigas, Mostyn v. . . . 209 
Kagg v. Roberts . . . 323 

Fairclaim, d. Fowler v. Sham- 

title . 14, 54, 65, 257, 259, 261 
— , d» Empson v. Shackle- 
ton . .53,54 
Farmer, d. Miles V. Thrastont . 239 
Par y. Deon • • 332, 333 
Parr, Rede y. • • . 198 
Fiawson, Goodright, d. Grlilbn v. 219 
Fawoett, Longcbamps r. . • 280 
Felton v. Ash . .365 



xxu 



TABLB OP CASB8 CITED. 



Fenn, d. Blanclmd t. Wood 
d. Buckle t. Roe 



PAOB 
• 876 
. 939 

> d. Knight t. Dean . . 899 
, d. Mattbewt t. Smart 96, 190 

> d. Pewtreti ▼. Granger • 881 
, d . Thomai v. Griffith . 
-, d. Tyrrell t. Denn • 
-, d. Wright ▼. Jobnion 
-, Denn, d. Wroot t. . 
-, Doe, d. Lulham v. 



Fenwick'i case 

V. Orotvenor 



311 
. 841 
. 888 
. 878 

. . 810 
. 861 

861, 361 
. 811 
. 67 
. 813 

. . 51 
881 



FelliSy Doe d. Hammeck ▼• 

Perran, Roe d. Pellat v. 

Figgins, Doe d. Vine v. 

Pineux, Hatcher y. 

Finch, IrattT. 

Fish, Longchamp d.Goodfellow v, 891 

Fisher v. Hughes . . 329 

, Kildarev. . . • 85 

Pitchet y. Adams .100 

Pitch, Drury T. . . 91 

Fitzgerald ▼. Marshall . 87, 88 

Fleetwood, Thomby d. Hamilton 

. 338 

. 81 

. 885 

. 85 

. 351 

. 343 

. 101 

• 898 

. 335 

. 87 

64,98 

. 335 

. 304 

97 

71 

314 

398 

. 345 

. 803 

S9,40 

. . 80 

177, 192, 880 



V. 

Fletcher, Doe d. Watson v. 
Fleming, Doe d. Fleming v. 
Flood, Goodright d. Welsh ▼. 
Floyd, Badger y. 

y. Bethill 

Focus y. Salisbury . 
Polkard v. Hemet 
Foot, Thrustout d. Wilson r. 
Ford v. Lerke 

y» Gray • 

' Doe, d. Lintot y. . 

Foster, Miller y. 
Forrester, Goodright, d. Fowler y 
Forse, Zonch, d. Forse y. . 
Forster, Doe d. Clarges ▼. 
Fortescue, Dormer y. 
Fortune y. Johnson 
Foreman, Allen y. . 
Foster y. Pitfall 
Fothergill, Crocker y 
Pox y. Swan 
-, Mason y. 



Fraine, Dillon y. • .87 

Franklin, Doe, d. Lock y. . . S62 
Frazer, M*Kenire y. . . S89 

Freeman, Holdfast y. . . 830 

Friend, Bouchier y. . • 850 

Fryett, d. Harris y. Jeffries . 194 
Frowd, Doe d. Cslyert y. . 185 

Fry, Thorpe y. . . . 389 

, Barefoot y. . . S5^ 

Fuchau, Doe, d. Smelt y. . .317 
Fulford, Denn, d. Lucas y. • 354 

Fulgam, Molineanz y. . 345 

Furley, d. Canterbury, Mayor of, 

V. Wood 136, 145, 816, 817 

Fnisden, Moore v. • 810, 830 



G. 



PACK 



60 



Gallimore, 
OalUers, Roe, d. Hunter y. 159, 180 
Gardiner y. Noraaan • 201 

Garrett ▼.Lister . .306 

Gascoigne, Hodgson y. • . 347 

George, d. Bradley ▼• Wisdom . 348 

. 158 
. 898 
. 80 
. 390 

• 87 
60, 108 

. 893 

• 77 
. 304 
. 186 
. 876 



Gibson, Wither y. 

— — , Alexander ▼# 

— , Woodoock ▼. 

Gibbs, Dodwell ▼. 

Giles, HUl y. 

— — , Doe d. Fisher y. 

Girdlestone y. Porter . . 

Glascock, Shires ▼. 

Gloyer y. Cope . • 

Glynn y. Bank of England 

Godwin, Doe, d. Spencer y. 

Goodright, d. Balsb y. Rich 

, d Charter y. Cordwent 

150, 174 

, d. Fowler y. Forrester 97 

■ ■, d. Griffin y. Fawson • 819 

, d. Hare y. Gator 60, 93, 

95, 108, 158 

, d. Jones y. Thrustout 

836. 355 

, d. Peten y. Viyian 182 

, d. Rowell V. Vice 334 

, d. Russell y. Norigbt, 858 

— , d. Smallwood y. Btro- 

ther . . 30, 816 
, d. Stevenson y. No- 
rigbt • . .170 

883 

873 

198 

85 

855, 857, 345 

. 335 

• 366 
. 385 

• 804 



-, d. Steyens y. Moss 
-, d. Ward y. Badtitle 
-, d. Walter y. Dayids 
•, d. Welsh V. Flood 
y. Hart 

- y. Holton 

- v. Moore 
. V. Wood 
•, Moore y. 



Goodtitle, d. Brembridgey. Wal- 
ter . . . 818, 880 

d. Chester v. Alker 81 , 30 

, d. Estwick V. Way 80, 118, 

114 

, d. Gallaway v. Herbert 107, 

188, 818 
-, d. Gardner v. Badtitle 869 
, d. Jones y. Jones 38, 89 



, d. King V. Woodward 186 

, d. Luxmore y. Saville 186 

, d. Norris y. Morgan . 61 

, d. Norfolk, Duke of, v. 

Notitle . . .853 

, d. Parker v. Baldwin 78 

, d.Pinsenty.Lammiman830 

, d. Price y. Badtitle . 807 

, d. Ranger v. Roe • 807 

, d. Bead y. Badtitle • 836 



TABLE OF CASES CITED. 



XXIII 



PAGE 

Qoodtitle, d. ReVett ▼. Brabam . 288 

, d. Roberts v. Badtitlc 238 

, d. Sandys t. Badtitle 246 

— — , d. T^jsum V. Pope . 364 

, d. Wanklen v. Badtitle 243 

, d. Wrigbt V. Otway . 26 



r, Badtitle . . 268 

T. Barii . . 245 

▼. Holdfkst . .170 

V. North . 380, 387 

V. Tombs . 383, 391 

T. Walton . 25 

— , Bennington t. • 24, 25 

, Tbomas v. . . 350 

Qoodwin v. Longburet • 63, 65, 66 

y. Blackman . 219,221 

Goodgaine t. Wakefield . . 223 
Goose, Adams ▼. . 222, 223 

Oougb, d. Gsiltborpe v. Gough . 289 
Gowtbwaite, Hanell, d. Hodsgon 

T. . . . 72, 191 

Goundry, Doe d. Webb v. . 349 

Gray, Ford V. . • 54, 98 

^,ThrustoQt, d. Turner v. 226, 

320, 354 

. . 278 

• 292 

. . 276 

281 

39 

99 

173 

85 

365 



Giant, Doe, d« Clarke v. 
Grayson ▼.Atkinson 
Gravenor ▼• Woodbonse 
Granger, Doe, d. Pew tress v. 
Greenley's case . 
Green r, Pronde 
Green's case 
Gregory ▼. Henderson 
Gregg, Bingbam, d. Lane ▼. 
Greensmitb, Harding, d. Baker T. 245 
Gree ▼. RoUe . 51, 100, 333 

Greaves, Doe ▼. . 207, 232 

Green, Doe d. Harrop ▼. . . 280 
Oriffitb, Fenn, d. Tbomas v. . 31 1 
Griffin, Carlton, d. Griffin ▼. • 293 

, Doe, d. Banning r. . 284 

Grimstone, d. Lord Gower, ▼. 

Burgbers • 264 

Griz, Addy ▼. 290, 293 

Grills, Hussey ▼• . 289 

Groves, Doe, d. Walker, ▼. . 118 
Grosvenor, Fen wick v. . 261, 361 
Grubb, Doe, d. Grubb t. . 253 

Grumble ▼. Bodilly . .361 

Gryle ▼. Gryle . . . 292 

Gulliver ▼. Wagstaff . . 243 

▼. Drinkwater . 336, 385 

G ay. Doe, d. Lord Say and Sele t. 71 
▼. Rand . . . 221 



H. 



Haddock's case • . . 323 

Halsal V. Wedgwood . . 239 

Hall, Keecb, d. Wame ▼. 33, 61, 109, 

307, 384 
, Doe, d. Surtees ▼. • . 61,98 



PAGB 

Hall, Doe, d. Bennington ▼. 65, 213, 

299 

▼. Hngbs . . 203 

Halse, Doe, d. Colclougb v. . 49 
Hamond ▼. Ireland • 27 

▼. Savel . . . 27 

Hammond ▼. Wood . 69, 301 
Hancock v. Price . . . 25 

Hand v. Dioely . 366 

Hands 7. James . 294, 298 

Harpnr's case . 10, 29 

Harvey, Roe, d. Haldane v. . 32 

, Metcalfv. . . 392 

HarrisoD, Roe, d. Gregson v. 178, 190, 

161, 196 

V. Harrison . 290, 293 

v. Blades . . . 284 

Harper, Worrall ▼. .29 

— — , Jordan ▼. . . . 339 

Harris, Withers T. 346, 351 

, Rexv. . . .345 

r. Allen . . . 381 



-, Doe, d. Paddioombe v, 315 

Harding, d. Baker ▼. Greensmitb 245 
Hart, Goodright ▼. 255, 257, 345 
Harbert, Tredway v. . 355, 356 
Harwood, Bell ▼. . . 280 

Harton ▼. Harton . • 83 

Harrington 7. Wise • .113 

Harris, Doe, d. James t. 98, 220 

,RolfeT. . . . 183 

Harvey, Doe, d. Northey ▼. . 283 
Hartley, Philips ▼. . .114 

Hasland, Roe v. . • . 285 

Hassell, d. HodK>n t. Gowtbwaite 72, 

191 
Hatfield ▼. Thorpe . . 296 

Hatcher ▼. Finenz • • 51 

Hatton, Atkins ▼. . .304 

Hatberley, Doe, d. Hamilton v. 356, 

358 
Hawkins, Moore ▼• • 274 

' , Cbater ▼. • . 295 

Haydon, d. Csirrol, Vicars v. . 228 
HayIey,Rue, d. Bamford ▼. . 130 
Hazell, Doe, d. Parry v. • . 140 
Hazlewood, d. Price t. Thatcher 233 
Heaton, Little ▼. . .158 

Heatherly, d. Wortbington ▼. 

Weston . . .210 

Heath, Short r, . 393 

Hegan v. Johnson 107, 1 22 

Hellier, Doe, d. Tftrrant ▼. 62, 63, 286, 

308 
Hems ▼. Stroud 29, 304 

Hemet, Folkard ▼. • 298 

Hengest, Jones, d. Thomas v. • 324 
Henden, Smartley v. . . 202 

Henderson, Gregory v. . .85 
Hersey, Roe, d. Wrangbam ▼. . 213 
Herbert ▼. Laughlyn . . 20 

, Goodtitle, d. Galloway 

v. . 107. 122, 212 
Hicks, Roe, d. Jeffreys v. 64, 298, 308 



XXIV 



TABI«B OP OASBS CITBO. 



PAGB 

Hicks, Doe, d. Compere ▼. 97, 302 
Higbam v. Cooke . . 223 

Higgins V. Higbfield • . 386 

Higbam r, Ridgway . . 283 

Higbmore v. Barlow . . 203 

Hill 7. Giles . .27 

HilHard v. Jenningi • . 295 

HilUngtworth v. Brewster 19, 261 
Hind, Seers t. . 190, 191 

Hindson ▼. Kersej . • 297 

Hilder, Doe,d.Putlandv.70,90, 110 
Hobson, d. BIgland ▼. Dobeon . 966 
Hockead, Plomer ▼. . .201 

Hodgson, Doe d. Parry v. • 66 

»— y. Gascoigne • • 347 

, Mason d. Kendall t. 252, 268 

Hodcon T. Sbarpe . >^ . 276 

Hodges, Wilson T. . . . 282 
Hoel, Joana y. • • .28 

Hold&st, Goodtitle r. . . 170 

Holton, Goodrigbt v. • . 335 

Holdmyiast, Newman ▼. 19, 130 
Holford, Lade v. . . . 33 

Holmes, PouUney y. • . 178 

— — , Young tr. • . 71 

— — , d. Brown v. Brown . 326 
Hold&st, d. Hattersley v. Jackson 355 
— — , d. Woollams v. Ciapbam 

65, 286 
— — , Thrustout, d. Williams 
y. 



- y. Freeman 
y. Morris 



Hooper y. Dale 

Hood Austine y. 

Hopkin's case 

Horde, Taylor, d. Atkins y 

Horsikll, Culvert y. 
Howard y. Bartlett 

y. Wemsley 

, Doe, d. Heapy y. 

How, Lucas y. 
Houston ▼. Hugbes 
Howard, Bisbop y. 
Hudlestone, Jobnson y. 
Hudson, Hunt y. 
Hughs, Hall y. 
Hugbes, Birkbeck y. 

. Pisber y. 

— , Houston V. 



356, 357 
. 230 
. 388 
. 204 
. 355 
. 201 

41, 327, 
329 
. 389 
. 66 
. 139 
. 149 
. 76 
. 87 
. 110 

137, 156 
. 381 
. 203 
. 245 
. 329 
. 87 



Humphreys, Doe, d. Williams y. 151 
Hunt y. Bourne • 97, 98 

y. Hudson • .381 

Hunter y. BritU . . . 390 

, Dunk y. . ,116 

Hurst, Doe, d. Panl y. . . 229 

Hussey y. Grills . . 289 

Hutchinson y. Puller . . i7 

Hyde, d. Culliford y. Tbrustout . 252 



L 
Inglis, Doe, d. Godsell y. 



151 



Ireland, HamnMmd y. 

Roe, d. Johnson y. 

Ironmonger, Doe d. Hallen y. 
lyatt y. Finch 
lyes, Towniend y. 



PAGWt 

. «r 

. 309 
. 83 
. 281 

. «9r 



Jackson, Odingsall y. • 
■ » Doe, d« Newby y. 
-, Doe, d. Vickery y. 



. 99 
. 107 

. 185 
-, Roe, d. Matthews y. • 1S4 

, Holdfiut, d. HattexBlQr y. 3»5 

— — jTrymnery. • .291 

James, Hands y. • 294, 298 

Jeffries, Fryett, d. Harris y. • 194 

p Doe, d. Follow y. . 227" 

y. Dyson 382, 388 

Jefts, Taylor y. . • . 235 

Jemott y. Cowley • • 71 

Jenkins, d. Harris y. Piitcfaard 95, 281 
Jennings, Hilliard y. • . 295 

Jenny, d. Preston y. Catts 236, 244v 

246 
Jesson, Doe, d. George y. 58, 59, 285 
Joans y. Hoel . • « 28 

Jobnson, Doe, d. Holoombe y. . 145 

^,Doe d. Huddleitone y. 137, 

156 
— — , Doe, d. Taylor y. 

, Fenn, d. Wright r, 

* , Rich, d. Cullen y. 

■ ■, Egan y. • 

, Fortune y, 

, Hegan y. 

, Proctor y. • 

y. Hudddieston 

— — , Lawson y. • 



. 174 
. 288 
. 309 
. 98 

. . 345 

107, 122 
. 348 

137, 156 
. 284 

, • 198 

. 298 

82, 83 



Johns y. Whitley 
Jolifife, Lowe y. • 

Jones y. Lord Say and Sele 

, d. Griffiths y. Marsh 132, 199, 

205 

, Doe, d. Duroure y. 

, Goodtitle, d. Jones y. 

, d. Thomas y. Hengest 

— y. Thorn . . 
y. T&tham 



Jordan y. Harper 

y. Cleabourne 

Jourdain ▼. Wilson 
Jory y. Orchard 
Jurdan y. Stone 
Juner, Boner y. 
Judson, Pinero y. 



K. 



• 58 
33,89 

. 324 
. 183 

• 173 
. 339 
. 28 
. 74 
. 313 

• 66 
. 210 
. 119 



Keane, d. Byron y. Deardon 51, 83, 

89, 349, 350 
Keddell, Mden y. . .306 



TABLB OP CASBS CITBD. 



XXV 



PAOB 

Keech, d. Warne t. Hall 3X 6t, 109, 

a07,384 
Keeling, Doe, d. Biab t. . 18« 

Keen, Doe, d. Baniett ▼. . . 54 

f Williams, d. Jobmon ▼• • t71 

, d. Angel ▼. Angel . 356, 357 

Kemp V. Derrett . ItT, 141, 142 
Kenrick ▼. Bcaaelerk 83, 86 

Keodrick, Doe, d. Bedford t. . 144 
Keney, Hinadon t. . • 297 

Keswortb v.Tbomaa . • 226 

Knigbtley, Doe, d. Duke of Bed- 
ford t. . .136 
Kildare V. Fisher • . . 25 
Kineto, Comyn ▼• • .20 
King, Cottingham ▼. . . 24, 210 

, Doe, d. Powell t. . SIO, 316 

, Short, d. Elmei t. . • 230 

, Short ▼. . . 356, 350 

T. Bery . . . . 200 

, Watsoo T. .285 

Klngadale v. Mao • . 343, 345 

Kinaston ▼. Clarke . 305 

Kirkman v. Thomaon . 40 

Knight T. Sims . . • '28 

, d. Phillips T. Smith . 85 

Knipe ▼• Palmer • • . 01 

Kynaston ▼. Lloyd • 30 



Lackland, d. Dowling ▼. Badtitle 232 
Lade y. Holford . . . 33 

Lambley, Doe, d. Eyre T. • 314 

Lamb ▼. Archer . . . 257 

— , Doe d. Milnes v. . • 316 

Laming, Doe, d. Pitt r. . 170, 184 
Lammiman, Qoodtitle, d. Pin- 
sent V. • • . 220 
Langley, Broughton r. • . 82 
Lansdowne (Lord ) Penpbraae t. 202 
Laugblyn, Herbert ▼. . .20 
Lawrence, Driver, d. Oxendon ▼• 

258,276 
Law V. Wall is 
— , Doe, d. Cbadwick ▼. 

, Doe V. 

Lawder, Doe, d. Knight t. 
Lawson, Doe, d. Ligberd t 
-, Johnson ▼. 



. 324 
355,356 

. 360 

• • 123 

Od 

. 284 

. 102 



Lawrence, Doe, d. Barber v. 
Lea, Doe, d. Spicer v. 134, 142, 143, 

145 
Lee T. Libb . . 291, 292 

^ ▼. Norris . . . . 79 

-— V. Rowkeley . . . 354 

—• , Rigleyv. , . 334 

Lees, Roe, d. Bree t. . . 138 

Leeds (Doke of) Pugb t. • . 223 
Legg, d. Soot tr. Beoion . 130, 132 
Leigbton t. Leighton . . 352 



PAGB 

Lengridge, Rlchardion ▼. . . 106 
Lerke, Ford t. . .27 

Levi, Doe, d. Mitchell t. . . 130 
Lewis, Earl v. . . 304 

, Doe, d. Hitcbinga v. 172, 173 

Leymayne T. Stanley . . . 200 
Libb. Lea ▼. . . 291,292 

Umbert, Lindsay ▼. • . • 69 

Lindsay r. Limbert . .69. 

Linsey y. Clerk • • • 331 

Lincoln College case • • 40 

Lippenoott, Doe d. Harwood r. 260 
Lister, Garrett t. • • • 306 

Little V. Beaton . . .156 

Littler, Clymer t. . . . 327 

Llewelyn T. Williams . 223 

Llingon, Chamfer t. • • . 383 

Lloyd ▼. Peel • .387 

J Kynaston t. . . . 30 

London (Bishop oQ Rex. ▼. . 10 
Longchamp d. Goodfellow ▼. Fish 201 
Longhnrst, Qoodwin ▼• . 63, 65, 66 



210 

203 

. 280 

. . 282 

. 345 

.. 64,300 

Dancas- 

250,260 



Lonsdale, Roe, d. Raper ▼. 
Longford t. Eyre • 
Longcbamps v. Fawcett 
Lord, Roe,d* Thome ▼. 
Loreless ▼. Ratdiff . 

, Roe, d. Cosh r. 

Lorelock, d. Norris r. 

ter 
Lowe, Rowe, d. Ebrall y, 

▼. Joliflfo • • • 208 

Lowtlial ▼. Tomkins • . 60 

Lucas T. How • . .76 

, Doe,d. BurossT. • . 132 

Luffe, Rea v. . . • 284 

Lushingtoo, d. Godfrey ▼. Dose 340 
Luttrell, Pollard y. . .100 

Luxton, Doe, d. Blake T. • • 32 



M. 



Maberly, Thompson t. . . 137 

Machel ▼. Temple « • . 204 
Macdunoch t. Stafford • . 23, 25 
Mackinder, Pendock, d. Mackin* 

der ▼. • , . . 204 

M'Kensie ▼. Fiaser • . 280 

Madden, d. Baker v. White 67, 126 

. . 311 

. . 60 

. 113 

. 210 

. 221 

. 343,345 

. 276 

. . 28 



Maddoz, Orrell v. 
Bifaisey, Doe, d. Roby ▼ 
Maldon's case 
Mantle t. Wellington 
Man, Winkworth v. . 

, Kingsdale v, • 

Manning, Parker v, 

Blartyn t. Nichols . 

Blarsh, Jones, d. Griffiths t. 132, 199, 

205 
Marshall, Fitzgerald ▼. • 27, 28 
Martin ▼. Da^is . 261 



XXVI 



TABLE OP CASBS CITBD. 



PAGB 

Mtney r» Rice • . . 28 

MuoD, Doe d. mason t. . 288 

— , d. Kendale r. Uodgson 252, 

tea 

— V. Pox • .328 

Mattera, Doc, d . Hmrria 7/ 182, 1 70 
Maj T. May . , 283 

Maynardy Rawton T. . 27 

Medlicott v. Brewster . . 264 

Mellisb, Start y. . .08 

■ ■ - , Baker v. . 88,276, 310 
Merlott, T^pner d. Peckbam t. 95, 99 

226 
243 
392 
151 
184 
64 
227 



Merrell ▼. Smith 

Metkoldy. Norigbt . . 

Metcalf ▼. Harvey 
Messenger ▼. Armstrong 
Meux, Doe, d. Morecrall t. . 
Miller, Doe d. Warry t. . 
— — , Doe, d. Rumford t. . . 
— , Doe, d. Maiden (Mayor 
of) ?. . . . 217 

, Doe, d. Seott ▼. . • 192 

, T. Poster .. . 304 

Milburn, Powell t. .303 

Mlllener ▼. Robinson . . 210 

MiDsball» Roe, d. Cromptoo t. 154, 

174 
Mitchell, Doe, d. Esdaile ▼. . 213 

, Doe, d. Pritchett ▼. 128, 

276 
Moggridge t. Davis . 388 

Molineuz t. Molineux . 20 

*- T. Pulgan . . 345 

Moody, Tenny, d. Oibbs t. 82, 317 
Moore t. Fursden .210, 330 

. 274 

. 366 

204 

61 

117 

328 

210 

388 

338 

281 

60 

209 

283 

62 

87 

302 

06 



V. Hawkins . 
-, Ooodrigbt v. 
— y.Goodrigbt 



Morgan, Goodtitle, d. Norris t. 

, d. Dowding t. Biasell 

Morres t. Barry 
Morris T. Barry . 

, HoldftstT. 

Morgan r. Stapely . 
Morewood, Outram t. . 
Moss y. Qallimore • 
Mostyn y. Fabrigas 
Moss, Goodright, d. Stephens v. 
MuUiner, Doe, d. Colelough y. 
Mucthwaite y. Barnard 
Murless, Doe, d. Batten y. . 
Musgrave, d. Hilton y. Shelley 



N. 



Nash y. Edmunds . 299 
Neale, Snalley v. . . . 239 
Negative d. Parsons v. Positiye 248 
Neving, Soulby y. , . .164 
Newman y. Holdmyftst . 19,330 
, Shirly y. . . . 141 



PAOB 

Newton, Waddy y. . • .20 

Nichols, Msrtin y 28 

Noden, Doe, d. Miller y. . • 120 
Noke y. Windham . 67, 218, 354 
Nokes, Awder y. . .76 

Noright, Ooodrigbt, d. Steven- 
son y. . . 170 

, , d Russell ▼. 252 

, Metboldy. . .243 

Norris, Lee y. . • .79 

Norman, Gardiner y. • . 201 

Noith, Goodtitle y. . 380, 387 
Nowell y. Roake . . . 391 

Notitle, Goodtitle, d. Norfolk 

(Duke of) y. . . 233 

Nutt, Doe, d. Nutt y. . . 66 



O. 



Oakappte, d. Green v. Gbpons . 314 
Gates d. Wig&ll y. Brydon 33, 95, 

263 
Odingaall y. Jackson 
Ogle y. Cook . 
Old, Doe, d. Bristow y. . 
Old Arlesford, Rex y. 
Omichund y. Barker 
Orchard, Jory y. 
Orrell v. Maddox 
Osbourne y. Rider 
Otway, Goodtitle, d. Wright v. 
-, Sir John, Addison y. 



Outram y. Morewood 
Ougly, Peate y. 



P. 

Paine, Roe, d. Goatly y. 
Painter, Sturgeon y. . 
Palmer's case 
Palmer, Knipe y. 

» Piggott V. . 

y. Edwards 



29 
297 
197 

20 
295 
313 
311 
223 

26 
204 
281 
291 



184 

114 

28 

91 

40 

178 

152 



Palmer, Doe, d. Biierly y. . 
Partridge y. Ball • 60, 216, 217 
Parkin, Aislin v. 212. 382, 388, 389 

, Astlin y. . , . 389 

Parker, d. Walker y. Constable 106, 

125 

' y. Manning . . 276 

— — Roe d. Beebee y. . 287 

ParkhuTst, Berington d. Dormer 

y. . 95,102,214 

Parsons, Zouch, d. Abbott y. . 67 

v. Lord RancliA . 289 

Pasquali, Doe, d. Williams y. . 125 
Passer, Dobbs v. . . 252, 267 



TABLB OP CA8B8 CITED. 



X&Vll 



PAOK 

Pattenon d. Qmdridgv r. Eadct SOS 
Pattiioii, Mayor of CoDgleton r. 74 
Paul, Doe, d. Wbealdon t. . . 161 
Payne, Doe v. .318 

— : — ,WoodT. . f 5,930 

Payne's caie .79 

Pawiet, Croft t. • 294, 298 

Ptarion, Doe, d. Gill T. • 100,210 
Peaceable, d. Honblower y. Read 

56, 98, 90 



▼. TrooblMome 



. 233 

. 291 

80, 276 

. 387 

. 33 

22,28 



Peate r. Ougly 

Pearce, Phillips t. . 

Peell, Lloyd ▼. . 

Pegge, Doe, d. Briatow ▼• 

Pemble ▼. Sterne 

Pembroke Lord, Doe d. Johnson 

T. • • • 284 

Pendrill r. PendriU . . 284 

PendockJ d. Bladuoder v. Mack- 

inder • . 294 

Pennant's case . 76, 155, 173, 197 
Penpbrase ▼. Lord Lansdowne . 292 
PerciTal, Thnistout, d. Dan- 



ham V. 

Perkins, Doe, d. Burrell ▼• , 
Peto V. Checy 
Peterson, Barnes y» 
Petifer, Ward ▼. . 
Petty, Ecoleston ¥. . 
Pettit, Doe, d. Human v. • 
Peytoe'scase 
Phillips, Chawortb ▼• 

, Clarke y. 

^ " V. Bury 

— — , Snow, d. Crawley w, 

— V. Hartley 

■— — ▼. Pearoe • 
, Doe, d. Birch ▼. . 

■ , — , d. Wilson V. 



. 355 
. 98 
. 204 

24,25 
. 21 
. 294 
. 281 
• 270 
. 76 
. 101 
. 270 
. 302 
. 114 

80,276 
. 353 
. 189 
. 296 
.345 
. 217 



Phipps V. Pitcher • . • 

Pierson ▼. Tayenor 
Piers, Swadling y, . • • 

Pierce, Roe, d. Dean of Roches- 
ter y. . 129, 132, 206, 313 

Davis y. . .281 

Piggott y. Palmer . • . 40 

Pike y. Badmering . • 296 

Pilkington, Doe, d. Hardman y. 225, 

226 
Pick, Crofts y. 
Pinero y. Judson . 

Piper, Coplebtooe v. 
Pitcher, Phipps y. 
-, Rogers v. 



Pitt, Reynolds y. 

Pitfall, Foster y. 

Pleasant, d. Hayton y. Benson 

Plowman, Doe, d. Bradshaw v. 

Plomer y. Hockbead 

PSumptree, Doe, d. Wright y. 



. 69 
. 119 
. 25 
. 296 
. 69 
. 183 
39,40 
. 130 
. 25 
. 201 
. 99 



Pooley y. Bentley 
Pollard y. Lnttrell 
-, Audley y. 



PAOK 
. 118 
. 100 
. 100 
. 91 
.364 
. 227 



Pomfret y. Windsor • 

Pope, Ooodtitle, d. Taysom v. 
Porch, Doe, d. O'ponnell y. 
Porter, Doe, d. Shore y. 70, 125, 214 
, Girdlestone y. • • 384 
Positiye, Negative, d. Parson y. 248 



Pott, Doe, d. Gibbons y. 
Potts y. Durant 
Poultney y. Holmes 
Powell y. Milbnm 

-, Doe, d. Lloyd y. 



33 

.304 

• 178 
. . 203 

. 182 
• 98,329 

. 25 
291, 294 
1 10, 124 



Power, Rowe, d. Boyee y. 
Price, Hancock y. 

, Right, d. Catoc y. 

Prideanx, Doe, d. Brune y 

Pritcbard, Jenkins, d. Harris v. 95. 281 

Proctor y. Johnson . • 346 

Proudfoot's case . . 68 

Prossor, Doe, d. Fishac y. . 55 

Proqde, Qreen y. • • . 89 

Pngby.Doke of Leeds . . 228 

Poller, Hntcbinson y. . . 27 

Pulteney y. Warren . 383 

Pure, d. Withers y. Sturdy . 170 

Pnnris, Dean, d. Barghes v. • 221 

Pardy» Dayii y. . • 223 



Q. 



Quigley, Doe, d. Knight v. 107, 123 



Podger's case 



or, 99, 100 



R. 



Radcliffe y. Chaplin . . 287 

Ra£bn, Doe, d. Peacock y. . .144 
Ramsbottom y. BrickUurst . 301 

, Doe, d. Jackson y. 276 

RanclMfe (Lord) y. Panons . 289 
Rand, Guy y. . . . 221 

Ratcliffe's case . . • 66 

y.Tate . . . 345 

, Loyeless y. . • 345 

Rawsteme, Reading y. . . 64 

Raw lings, Denn d. Brune y. 107, 110, 

124,304 

, Tempest y. • .115 

Rawson y. Maynard . . . 27 

Reading v. Rawsteme . . 54 

Reade, Doe, d. Burrough y. . .71 

, Peaceable, d. Hornblower 

y. . • • 56, 98 

, Roe. Reade y. . .32 

, Doe, d. Marsack y. 129, 210, 

277,306 
Rede y. Farr . . . 196 

Red fern. Doe, d. Hayne y. . .79 
Rennie v. Robinson . 276 



rxviii 



TAfiLB OP CASB6 OITBD. 



PAOB 

Rennet, Rex v. . . . 63 

Rex ▼. Bishop of London . 19 

▼. Bery . . . 183 

T. Bargeises of Carmarthen 3f 5 

T. ErJth . . . . S84 

▼.Eriiwell . . 284,303 

— — V. Harris • . . 345 



y.Luflfe . . . t84 

y. Mayor of BHttow . . 199 

— V. Old Arletford . . 20 

▼. Reonet • . 63 

^— V. Shelly . . . 298 

▼. Stoke . .22 

T.Uoitt . . .206 

Reynolds, Doe t. • . 35t 

T. Pitt . . 183 

Rhodes, Scrape T. . 226 

Rice, Massey v. . .28 

Rickhouse, Rochester V. . 25,26 

Rich, Ooodri^bt, d. Ralsh r. . 276 
«— , d. Collen r. Johnson • 309 

, Wilson V. . .201 

^^RyalT. , • 154 

Richardson v, Lengrldg^ . 106 

•-^ — *-—, Burner. • .383 
Rickarby, Doe, d. HIndly r. . 318 
Rider, Osbonm r. • . 223 

Kid^way, Doe, d. Sntton t. . 360 
-, Higtam T. • . 283 
Rtgleyr. Lee . . 334 

Right, d. Cater ▼. Price . 291, 294 
— , d. Dean of Wells t. Bawden 

124 

, d. FisberT. Cuthell . 126, 128 

— , d. Flower t. Darby 124, 139, 

140,143 

, d. Lewis V. Beard . 107, 121 

, Birch V. 60. 109, 137, 154, 307, 

381 
-, d. Freeman t* Roe 



' ▼. Wrong 

Ririogton T. Allen 
Roake, Nowell ▼. 
Roberts r. Cook 

^f Fagg ▼. 

RobhisoD, Millener v. 
>,ReDnie v. 



. 237 
. 237 
. 32 
. 391 
. 367 
. 323 
. 210 
. 276 
25,26 
. 130 
. 287 
. 138 
. 304 



Rochester t. Rickhonse 

Roe, d. Bamford ▼. Hayley 
, d. Beebee r. Parker 
, d. Bree v. Lers 
-, d. Brunev. Rawlins 
, d. Burlton r.Roe 228,246, 264 
, d. Cholmondley ▼. Doe . 325 
,d. Cooky. Doe • . 266 

, d. Cosh T. Loveleas . 64, 309 
, d. Cmmpton v.Mlnshull 154, 

174 
, d. Diogley r. Sales . 179 

, d. Durant v. Doe • 375 

,d.Ebrally.Lowe . 79 

, d. Goatly y. Paine . 184 



PAOB 

Roe, d. QregsoB ▼. Harrison 178, 190, 

191, 196 
d. Haldane t. Harrey . 32 
d. Hambrook r. Doe . 237, 244 
d. Henderson r.Chamock 129, 

141 
d. Humphries y. Doe • 347 
d. Hunter y. Galliers .159, 180 
d. Hyde y. Doe • • 268 

d. Jackson y. Ashbamer . IIA 
d. Jeffreys y. Hicks 64, 98, 308 
d. Johnson y. Ireland • 309 
d. Jordan y. Ward . 105, 111, 

143 

, 365 

56 

. 258 

. 228 

134 

57 

210 

32 



d. Kaye y. Soley 
d. Langdon y. Rowlston 
d. Leak y. Doe 
d. Lee v. Ellis 
d. Blatthews y. Jaduon 
d. Pellatt y. Ferrars 
d. Raper y. Lonsdale 
d. Rckde y. Reade • 
d. Dean of Rochester y. 
Pearce . 129,132,216,313 
d. Saul y. Dawson . • 341 

d. Stephenson y. Doe • 224 
d. Thome y. Lord . • 282 

d. Tmsoott y. Elliott . 98 

d. West y. Dayles 160, 162, 166, 
168.169,311,316 
, d. Wrangham y. Hersey ' • 213 
v.Wiggs . . 130,235 

y. Williamson • 215 

Doe, d. Lord Aytesbory y.. 242 

,d. fiassy. .233 

, d. Baddam y. . . 236 

, d. Bailey y. . tS9 

— , d. Beyer y. • • 342 

, d. Bird y. . . 232 

, d. Bradford (Earl of,) 

y. • • • 374 

, d. Bromley y. . 237 

, d. Cardigan, (Bart of,) 

. 374 

. 231 

. 295 

. 323 

, d. Dry v. • • 839 

, d. Edwards v. 

, d. Elwood y. 

, d. Eyaos y. 



y. 

>, d. Clarke y. 
-, d. Cobbey y. 
-, d. Dayis y. 



244 

237 
172 
356 
240 
237 
263 



-, d. Feldon v. 

-, d. Fenwick y. 

-, d. Field y. 

■*, d. Ginger y. 

-, d. Grocers' Obnpany 

y. • . 2» 

-, d. Harvey v. • 239 

-, d. Hcblethwaite y. • 252 
-, d. Hele y. . . 240 

-, d . Jones y. . 240 

-,d. Leaky. .256 



TABbB OF CASB8 OITBD. 



XXIX 



Roe, Doe, d. Leaser ▼. 
d. Lewis ▼. 
d. Lowe r. 



PAGE 



232 
240 
S37 
350 



d.M'I>ougaUv. 

d. Moi]gftii T« • 

d. Governort of St. 

MargaTet'eHofpitalv. . 299 

d. Neale ▼. . . 230 

d. Fate t, . .345 

d. Peeieoo ▼. . 230, 260 

d« Pemberton t. • 374 

d. PbiUipe v. • . 374 

d. PincUrd ▼• • .350 

d. Quintin r. • 244 

d. Robimon ▼• • 245 

4. Rutt V. . .272 

d. Sampfon t. . . 374 

d. Shepherd r. .211 

d,8eabraokeT. . 172 

d. SimmoDe ▼• • • 236 

d. Tbomoe v. • . 232 

d. TindalT. . .237 

d. Trou^htoiiT. 262,267 

d. Tabb f. . .363 

d.WbiUleldY. 167,244 

d. Wright V. • • 242 

Fenn, d. Baokk t. . fSO 

Rangeri d. Qoodtitle t. • f07 

Rights d. Freenaa ▼. . • S37 

Roe, d. Burlton r. 2t8, t46, 264 

Bakery. . . . 19 

Doe T. 229. 237, 240, 245 

Rogen T. Pitcher • 69 

Rolle, Orce t. • .61, 100, 333 

RoHev. Harris . » .183 

RoMer, Doe, d. Morris ▼• • 92 

Rowe, Doe d. Knight r. . , 190 

«■>-— »d. Boyiee T.Power • 08,329 

y. Hasland • . 285 

Rowliton, Roe, d. Laagdos ▼• 56 
RowUnion, Timmina t. 106, 132, 154, 

381 
Rowell, Clerks ▼. . . 215, 327 

Rowkeley, Lee t. • .334 

Roytton v. Ecckrton • 23, 27, 28 
RuditoD T. Yalee • 67 

Ruisel, Webb t. • • 76, 190 

Ramoey t. Eves . • 286 

Ryal T. Rich . • 154 

8. 

Sai&t Leger r. Adame • 289 

Saint John ▼. Conyn . • 24, 25 

Sales, Roe, d. Diagtey v. • • 179 

SalUbniy (Lord's) oaie .307 

« ■ ■ , Focus T. . . • 101 

Salter, Doe, d. Toilet v. . .220 

, — — , d. Prior ▼. . . 337 

Saltonatall, Gapel y. • • . 228 
Samnel, Doe d. Gutleton v. 143, 315 

Swidwich, (Lord's,) case . .324 



PAOB 

Savel'scase .27 

— — Hamoadv. • . 27 

Savage ▼. Dent . • 199, 205 

SaviUe, Goodtitle, d. Luxmore r. 186 
Say and Sele (Lord) Jonea ▼• 82, 83 
Sayer, Doe, d. Leewn v. . 107, 123 
Scotty Doe, d. Graham ▼• . 89 

•— — , , d. Foster f. . • 50 

, ,d.CkiDpbeUT. . 140 

Scrape ▼. Rhodes • . • 226 

Scrotton, Driver, d. Scnitton t. 226 
Seagrave, Sullivaoe v. . .27 

Seawell, Bond r. . • . 293 

Seers Y. Hind • • 190,191 

Seed, Tyley r. • • • 141 

Selwyn, Doe, i. Wadnora v. • 145 
Semayne's case . • • • 34ft 

Serle, Clazmore v. . . . 323 

Seymour's case .36,96 

Shamtitie, Fairdaim, d. Fowler v. 

14,54,55,257,259,261 
Shackleton, Fairclaim* d. Baip- 
son v. . • , 53, 54 



Shank, Douglas t. . • • 
Shaplaod T. Smith • 
Sharps, Chapman t. 

■ Hodson V. • 

Shawcross, Doe, d. Lawrence ▼• 
Sbarrington v. Strottoa 
Sherman v. Codie 
Shelly, Rex r. • • 

, Musgrave, d. Hilton v* 

Sherwin, Earl of Bath r. 

, Doe, d. Pitt ▼. ■ 

Shirley v. Newman • 
Shiret v. Glasscock . 
Short ▼• King 

T. HeaUi • • 

— , d. Elmes t. King 
Silvester, d. Law v. Wilson 
Silley, Collins V. 
Sims, Knight v. 
Sittderoombe, Bindover v. 
Skinner v. Staoey • . 

, Ablett V. 
Slade's 



England, d. 



82 

i6 

276 

213 

47 

199 

298 

96 

352 

. 183 

. 141 

. . 293 

366,359 

. 393 

. . 230 

• 89 

. 76 

« 23 

• 23»27 

4 • 221 
. • 7# 
Syboum v« 89, 
276 
• .• 330 

• . 98 
. 61 
. 202 
. 350 



Sleabonme v« Bengo 

Smales v. Dale 

Smartle v. Williams 

Smartley v. Henden • 

Smart, Wfaarod v. . 

, Fenn, d. Matthews v. 98, 190 

Smalley v. Neale . . . 230 

Small, d. Baker v. Cole . 324, 331 

Smith, d. Ginger v. BarnardisSon 339 

357 

•, Doe, d. Bland v. . • 302 

-, Doe d. Chere v* • . 191 

-, Doe, d. Hanson v. . 298 

V Lady, Doe, d. Knight v. • 260 



XXX 



TABLE OF CASES CITED. 



PAGB 

Smith, Doe, d. Lord Jeriey y. • 16% 

, Doc, d. Smith t. . . 299 

, Doe, d. Bromfield ▼. 116, 125 

•, Knight, d. Phillipi ▼. . 85 

, Tbrogmorton, d. Miller v. 364 



V. Blackham 

- r. Barrett 

- ▼. Crabb 

- T. Evana 
-• V. Spoooer 

- y. Vernon 
-•, Brice. v. 
-, Dary ▼. 
", Ellis y. 
"fMerreli t. 

-, Shapland y. 



. eso 

. . 19 
. 264 
. 291 
. 168 

. r4, 75 
. 294 

. . 299 

291, 292 
. 225 
• 82 
. 965 
. 204 
. 302 
. 147 
. 365 
. 121 
. 154 
. 284 
. 6B 
. 28 



Soapp, Archer, d. Hankej y. 

Snell, Bird y. 

Snow, d. Crawley y. PhilUpa 

Soowdon, Doe, d. Daggett y. 

Soley, Roe, d. Kaye y. 

Somenrille, Doe d. Catet y. 

Soulsby y. Neying 

Spark, Weeks y. . 

Sparkesfs case 

Sparrow, Wyket y. . 

Spence, Doe d. Strickland y. 146) 147 

Spencer's case . • .73 

, Doe, d. Clarke y. . 67^ 68 

■ . , d. Oibome y, 

Spiller, Doe y. 

Spooner, Smith y. • 

Spray, Denn, d. Goodwin y. 

Sprigbtley, d. Collins y. Dunch 

Spry, Doe, d. Oaskell y. 

Spurrier, Danny. 

Stanton, Doe, d. James y. 

Stanley, Asbwortb y, 

— — , I^ymayne y. 

Stafford, Macdunoch y. 

Staple, Doe d. Hodson y. 

Stacey, Skinner y. 

Stapely , Morgan y. 

Stephens, Copeland y. 

Sterne, Pemble y. • . 22, 28 

Stennett, Doe, d. HolUngsworth 

y. . . . 107, 122 

Steele, Doe, d. Digby y . . 1 51 , 300 
Stephens y. Elliot • • . 63 

Stephenson, Doe/d. Walkery. 898» 355 



08 
133 
168 
287 
239 
• 182 
. 138 
. 277 
. 25 
. 290 
23,35 
33,89 
. 364 
. 338 



Stephens y. Croker 
Stoke, Res y. 
Stone, Jardan y. 
Story, Windsor y. 
Stockery. Barney . 
Stonehouse y. Evelyn 
Stowell y. Zoneb 
Stradling, Doe y. 

, SuUiyan y. 



223 

. 22 
. 66 
. 56 
. 77 
. 291 
58, 59, 97, 102 
. 277 



276 

S)ratton, Doe, d. Tilt y. • 112 

Strotber, QoodrighC d. Snail- 
woody. • 30,218 



PAOB 

Sttotton, SbarringtoB y. . 47 

Stroud, Hems y. . . 29, 304 

Sturgeon y. PaiDter * .114 

Sturdy, Pure, d. Withers v. .170 
Sturt y. Mellish . 58 

Sullivan v. Stradling . . 276 

y. Seagrave • 37 

Swann, Fos v. . . 177, 192, 280 
Swadling y. Pieis .217 

Sykei, d. Murgatroyd v 1 24 

Symonds, Wbiteacre, d. Boult v. 153 
Syms, Dnmpor v. . 190 



T. 



'Hdlbob, Wimbish v. 43, 44 

Tankard, Whaley y. . 97 

Tapner, d« Peckham v. Merlott 95, 99 
Tatej Ratclifi^ v. . 345 

Tfttham, Jones y. . . . 173 

Tavenor, Pienon v. . . 345 

Taylor, d. Atkins v. Horde 41, 327. 

339 
■ ■ y. Cole . , « 69 

y. Jefta . 235 

y.Wilbbre , 332 

Telling, Doe, d. Weatley v. . 213 
Temple, Maohel V. . • 294 

Tempest y. Rawlings .115 

Tenny d. GIbbs v. Moody 82j 31 7 
Thateber, Hazlewood, d. Prioi v. 2S3 
Thompson y. Maberly • .137 

,Kirkmany. . , 40 

, Barwick, d. Mayor of 

Richmond y. • . 276 

Thomas d. Jones y. Thomss . 314 

William, d. Hughes v. . 41 

• — y. Goodtitle . 350 

— , Challenor y. . . 21 

— , Kesworth v. , , 226 

— , Doe, d. Coortall v. . 91 

, Doe, d. Rees y. . . 360 

Thorne, Jones v. . 183 

■•■■, Doe, d» Emmett v. . 302 
Tbornby d. Hamilton v. Fleet- 
wood . . . 338 
Thorpe v. Fry , . 389 

, Hataeld y. . . . 296 

Throgmorton d. Fairfax y. Bent- 
ley ... 323 

d. Miller v. Smith . 354 

T^rer v. Barton 76, 190 

Thredder v. Travis . 231 

Thrustout d. Dunham v. Perctval 355 

. Parmer d. Miles y. . «39 

, Qoodrightd.Wadding. 

ton y. . fOe 

, Goodright d. Jones y. 236, 

355 
, Hyde d.CulUford v. . 252 



TABLB OP CASES OITBO. 



PAGE 

Thrustottty d. Parke ▼• Troable>- 
•ome . . 359, 361 

, d. Tamer v, Qiay S26, 5*0, 

354 

, d. WiUon T. Foot . 335 

yd. WilliuDftT. Holdftet 

356,359 

, Y. Bedweil . 390, 335 

Thunder d. Weaver v. Belcher 61 , lOT, 

109, Its, 307 
Thyn t. Thyn . . ig 

Tiley ▼. Bailey . . 337 

Timmint ▼, Rowlinson 106, 13i, 154» 

881 
Todd V. Lord Wineheliea • 893 

Tomkini, Lowthal v. . • 60 

Tombs, Ooodtitle v* 383, 39! 

Toogood, Bagshaw d. Aahtoo v. 239 
Toulaon, Wheeler t. • 81, 28 

TowDsend ▼. Wet • • 297 

Travis, Thredder v. . • 331 

Treport's case • . 20O 

Tredway ▼. Harbert • 355, 358 
Troublesome, Peaceable^ v. . 333 

, Thrustout, d. Parke 

V. . 359, 361 

Tmswli, Doe, d. LeppingweU ▼• 339 
Trapaud, Doe, d. Clarke v. . 307 
Trymmer t. Jackion , . 291 

Tunstall, Duckworth, d. Trebly, 
▼. ... 171 

V. Brend • . . 208 

Topper d. Mercer v. Doe . 237 

Turner, Bourne v. , {79 

▼. Bamaby . 322, 334 

Tyley ▼. Seed . . 141 
Tyrrell, Davenport v. . . 58 
^ Doe, d. Lord Tynham v. 280 



U. 

Underbill, Detereuz v. 
Unitt, Rex v. 
Upton V. Welts 
Utteiaon v. Vernon 



V. 



. 345 
. 200 
. 344 
. 385 



Vernon, Doe, d. Vernon v. 65, 298 

V. Smith . 74, 76 

, Utterson v. . . 385 

Vicars v. Haydon, d. Oanol . 228 
Vice, Goodrigbt, d. Rowell v. . 334 
Vivian, Qoodrigbt, d. Peters v. 182 

V.Arthur . . 75 

Vioce, Doe, d. Hinde v. . 136, 146 
Vowels V. Young . 283, 284, 286 



Wade V. Cole 



W. 



. 66 



PAGE 

Wadman v. Calcraft .171 

Waddy v. Newton . 20 

Wagstaff, Qulliver v. . . 243 

Wakedeld, Ooodgainev. .223 

Wakeley , Warren v. . 25, 28, 222 
Walthew, Ward v. . .40 

Walton, Ooodtitle V. . . 25 

Wallis, Law v. . .324 

Walter, Ooodtitle, d. Bembridge 

V. . . 218, 220 

Wandlass, Doe, d. Forster v. 168,342 
Warneford v. Warneford . 291 

Warren v. Wakeley 25, 28, 222 

^ Pulteney V. . . 383 

Warden's case . 29 

Ward V. Pettifer . . . 21 

— V. Walthew . 40 

rRoe, d. Jordan v. 105, 111, 143 

Warwick, Doe, d. Olles v. . 277 

Watt, Doe, d. Henniker v. . . 188 
Watson, Doe d. Lowdon v. . 276 

V. King • , 285 

Watkins, Doe, d.Lord Bradford V. 131, 

132, 148 
WatU, Doe, d. Martin V. .111 

Watts, Doe, d. Duekett v. . 95, 99 
Way, Ooodtitle, d. Bstwfck V. . 80, 

112, 114 
Webb V. Russell 76, 190 

Wedgwood, Halsal v. . 239 

Weeks v. Sparkes . 284 

, Eastcourt v. . . 63 

Wells, Upton v. . . 344 

Wellington, Dan vers v. . . 26 
Welsh. Beck, d. Hawkins v. . 67 

, Doe, d« Qunson V. . 277 

Wells, Bally V. . . .73 

Weakley, d. Yea v. Budcoell 33, 1 12 
Weller, Doe, d. Collins v. , 143 

Wemsley, Howard V. .139 

Weston, Heatberley,d. Worthing^ 

ton V. . . , 210 

West, Connor v. . 24, 28 

Wharod v. Smart . . 350 

Whaley v. Tankard . 97 

Wharton, Doe, d. Da Costa v. 32, 61, 

65,70,110, 304 
Wbayman, Doe, d. Chaplin v. . 128 
Wheeler v. Toulson • 21, 22 

> Doe, d. Bedford V. . 192 

Wheatley, Comyn v. . . 20 

, Wright V. . 23 

Whitlockev. Baker . 286 

White, Trustees of British Mu- 

»e«in,v. . .291 
, Denn v. . . . 390 

.ldaddon,d. Baker V. 67, 126 

Whiteacre, d. Boult v. Symonds 153 
Whitehead, Doe, d. Odiame v. 37, 96 
Whitley, Johns V. , 198 
Wigg% Roe V. 130, 235 
Wilson V. Rich . 201 
V.Hodges . . . 282 



xxm 



TABLE OF GASES CITED. 



PAGB 

Wilton. SiWester 4. Law ▼. • 82 

, Doe, d. Foley t. B% tOT, 308 

— — , — , d. Draper's Cbnpany 

▼. . . 877,331,341 

▼. Abbott . . 140 

, Jourdain v. • , 74 

Willan, Doe* d. Tomkint t. . 87 
Wilkinion, Doe, d. Jackion t. . 53 

, Doe, d. Brown r. 6ft, 107, 

308 
V. OoUey 



Wilbore, Taylor .▼. 
Wilde* Doe, d. Jonei ▼. • 
Williann, Doe, d. Foriter t. • 
, d. Hugbes v. Tbomas 
Williams^ Smartle y. 
■ ■ , d« Jobiwon ▼. Keen . 
• ' ■ » Llew«lyn ▼. . 



129 
332 
279 
279 
41 
61 
271 
223 
Wilmot, Creach T. . 52 

Williogale, Zoucb, d. Ward ▼• . 154 
Williamaon, Roe ▼• . . 215 

Wimblsh v. Tailboit 43, 44 

Wine, Baldwin ▼. • 29,30,81 

Windham, Noke y. . 67, 218, 364 
Winwood, Bryaip» <L Cbild ▼. 
Windsor, Pomfret r. « 

■ — , Storey ▼. 

Winkworth v. Mann 
Winch, Doe, d. Williaasr. 
WincheUea Lord, Todd v. . 
Wippel, Doe, d. Bryant ▼. 
Wisdom, George, d. Bradley v. 348 
Wise, Harrington V. . .113 

Withers ▼. Harris • 348, 351 

Wittingham ▼. Andrews . 30 

Wither ▼. Gibson • . 158 

Witherwick, Doe, d. Upton t. • 347 
Wolley, Doe, d. Oldhaaa v. 284, 289 
- — »-, Doe. d. Hanley ▼. • 20 

WolUngton, Mantle t. . • 210 

Wood, Goodright t. . . 325 



PAGB 

Wood, Hammond ▼. 69, 301 

•^ V. Payne . . 25, 330 

— , Forley , d. Mayor of Canter- 
bury y. . 136, 145, 216, 217 

, Fenn, d. Blancbard v. . 276 

Woodbridge, Doe, d. Ambler v. 103 
Woodcock V. Gibson . . 80 

Woodbouse, Gravenor y. . 276 

Woodman, Doe, d. Lord Carlisle 

y. ... 131 

Woodward, Arnsby y. .198 

, Goodtitle, d. King y. 126 

Woombwell, Doe, d. Baker y. 315 
Worsley, Doe, d. Holland y. . 178 
Worml y. Harper . . 29 

y.Bent . . • 8H? 

Wright ▼• Wheatley • • 23 

, Doe, d. Burdett t. . 89 

Wrightman, Doe, d. Matthewson 

y. . . 133, 134 

Wrong, Right y. .237 

Wykes y. Sparrow . . • 28 

Wylde, Doe, d. Cotterell y. • 273 
Wyndham y. Chetwynd • • t95 



52 






97 






56 


Y. 




221 


Yates, Rudston y. 


. 67 


360 


Yeomans, Burbury y. 


. . 26 


293 


Young y. Holmes 


. 71 


211 


, Vowels y. 


283,284,286 



Zonch, d. Abbot y. Parsons . 67 

, d. Forse y. Porae . . 71 

«■ , Stowell y. . 58, 59, 97, 102 

, d. Ward y. Willingale . 154 

— » ▼# Parsons • . 218 



TREATISE 



ON THE 



ACTION OF EJECTMENT, 



CHAPTER I. 



Cf the Origin, Progress, and Nature of the Action 

of Ejectment. 

Thb action of ejectment is a fictitioas mode of 
legal proceeding, by wbich possessory titles to cor- 
poreal hereditaments and tithes^ may be tried^ and 
possession obtained^ without the process of a real 
action. 

The alterations^ which from time to time have 
taken place^ in the nature and uses of the action of 
ejectment, form a remarkable and important branch 
of the changes effected in our general system of 
remedial law. From being a mere action of tres- 
pass to recover the damages sustained by a lessee for 
years^ when ousted of his possession^ it has gradually 

B 
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usurped the place of all the ancient remedies for the 
recovery of possessory rights to real property, and 
IS at the present time the universal mode of trying* 
possessory titles. The alterations have however been 
effected by the most simple and natural means ; and 
in tracing the remedy through its several grada- 
tions^ it will be found continually moulding itself to 
the condition of the times^ and extending its uses 
and powers^ as the progress of civil society rendered 
necessary or convenient. 

In the earlier periods of our history^ estates for 
years, according to their present import, were un- 
known. Under the feudal system, war was the pri- 
mary object even of legislation ; and it is therefore by 
no means surprising, that the interests of the inferior 
tenantry were then disregarded, and the remedies 
for the recovery of lands altogether confined to free- 
hold titles, vested in the superior landholders. The 
lords, indeed, seldom permitted their vassals to enjoy 
any interest in the lands they occupied, which could 
render them independent of their will ,* and, even 
when they did grant Aem a riglit to the possession 
for a determinate period, as a stimulus to increase 
their industry, such grants were not considered as 
transferring to the grantee any title to the land, but 
merely as agreements or contracts between the lord 
and his vassal. 

The old writ of covenant, adapted at that time to 
the recovery of the term, as well as of damages, was 
the only remedy to which the tenants were entitled 
upon these leases. But this writ could only extend 
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to cases ia which there was a breach of the original 
contract^ and the tenant was therefore altogether 
without means of redress^ when dispossessed of his 
land by the act of a stranger^ not claiming under the 
grantor. Great diflicalties also attended the proceed- 
ii^ upon the writ of covenant. It omty lay between 
the immediate parties to the grants and, as it fre- 
quently happened that the tenant was dispossessed, by 
a person claiming under a subsequent feoffment from 
his grantor, and not by the grantor himself, he was 
then, notwithstanding the breach of the original coiv- 
tracts enabled to recover only damages for the injury 
he had sustained, but bad no means of regaining pos- 
session of the land from which he had been ousted, (a) 

So regardless, however, was the law, during the 
first ages after the conquest, of grants of this nature, 
that until the time of King Henry IIL this writ of 
covenant remained the sole remedy of the grantee, 
even upon a breach of the grBtd. In that reign the 
first symptoms of a more entightened policy appeared ; 
and by the wisdom of the court and council, a ftdl 
remedy was provided for a termor, who was dis- 
possessed o[ his land^ against all persons whatsoever, 
claiming under the tide of th6 grantor, (a) 

The writ invented for this purpose was, accord- 
ing to Bracton (a), called the writ of quare efecit 
infra termmum, and required the defendant to show 
wherefore he deforced the plaintiff of certain lands, 
which A. had demised to him for a term then un- 

(a) Bracton, b. 4. f. 220 

b2 
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expired^ within which term the said A. sold the lands 
to the defendant^ by reason of which sale the defend- 
ant ejected the plaintiff therefrom. 

The language^ indeed^ ased by Bracton (a), when 
speaking of this writ^ may at first sight induce an 
opinion^ that it was intended as a general remedy 
against all persons, even strangers, who ejected a les* 
see ; and this interpretation has been adopted by a 
learned writer on the £nglish law (6). On a minute 
investigation^ however, it will appear that Bracton 
meant only to include the grantor himself, or persons 
claiming under him. One passage certainly militates 
against this conclusion^ . *^Si autem alius qtUim qui 
tradidit ejecerity si hoc fecerit cum autoritatb et 
voLUMTATE trodentis, uterque tenetur hoc juditioj 
unus propter factum^ et cUius propter autoritatem. 
Si autem sine voluntatb^ tunc tenetur ejector utrique, 
tarn domino proprietatis, quam firmario : Jirmario 
per istud breve, domino proprietatis per assisam notue 
disseysime, ut unus rehabeat terminum cum damnisy 
et alius liberum tenementum suum sine damnis/* 
But the difficulty is removed by the next sentence, 
in which he says^ ^^ Si autem chminus proprietatis 
tenementum ad jirmam traditum alicui dederit in 
dominico tenendum, seysinam eifacere poterit salvo 
FIRMARIO TERMiKO suo." And it scems therefore^ that 
in the latter clause of the passage first above cited^ 
particularly from the omission of the word autoritate 
in it^ Bracton only alluded to cases where the grantor 



(a) Bracton, b. 4. f. 2S0. 

{b) Reeves, Eng. law. Vol. I. p. 341. 
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had enfeofied another, without intending thereby to 
injure his grantee^ and such feoffee afterwards en. 
tered upon him. This interpretation is also most 
consistent with the spirit of the times in which Brae* 
ton wrote. It was then held that a man could not 
enter vi et armis into his own freehold, and the writ 
of quare ejecit itrfira terminum is not a writ of tres- 
pass vi et armis, which^ if it had lain against those 
not haying a title to the freehold^ it naturally would 
have been. The old authorities (a) also^ when de- 
scribing the nature and effect of this writ^ invariably 
speak of it as lying in those cases only where tibe 
ejector claims title under the grantor. A sale of the 
lands to the ejector is also stated in the body of the 
writ. And indeed, if the interpretation here con- 
tended for be incorrect, it seems quite unaccountable, 
that^ more than half a century after the time of Brac- 
ton, a new writ, namely, the writ of ejectianejimue. 



(a) Thus, in Hil. Temi, S £d- 
wafd I. ^In q^iart ejecit plaintiff 
shall recover his term and damages 
by him sustained by reason of the 
sale.*' (Stat Ab. tit. qua, e^.) In 
the Beg. Brev. (p. 987.) "IWikN; 
hreve mBenHm per dmrehim virum 
WhUheimum de Merton tU termi* 
norttff recuperet catalla sua vema 
PEOFFATUM.'* In a case in HiL 
Tenn, 46 Edw. III. 4. 19. per Ful- 
thorpoy Justice^ '' If a stranger oust 
a lessee by reason of a feoffment^ 
in that case he is put to his action 
upon the writ of quare ^taif* 
and in the same case, per Finch- 
den, J. ^ In such case, at the com- 
mon law the lessee had no other 



writ but his writ of covenant ; and 
although by the law a spedal writ 
of ipiare ejeeU is ordered against a 
stranger, a ^0^^, nevertheless the 
lessee b not ousted of his writ of 
covenant against the lessor.'' Iliis 
latter doctrine is eiactly that laid 
down in Bracton. So also per 
Choke J. (SI Edw. IV. 10. 30.) 
^ Quare ejecit, ^-c. lieth where one 
is in ftiy title, ^eetiom Jurmm wYuite 
one is by wrong :" and per toiam 
curiam (19 Henry VI. 56. 19.), " If 
a man lease for years, and seUto 
F. who oustes the termor, llie lea- 
see shall have a qmre ejeeii, #nd 
recover his term and damages." 
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which only gave the plaintiff dama^es^ and did not 
restore the term^ ahoald have been invented for les- 
sees against strangers^ when one so much nore bene* 
fioial was already in existence. 



The writ of qware ejecit migiit be drawn eKiier 
as a pnecipe, or a si te feoerit securum^ and, when 
first invented^ the precipe was thought the better 
mode of proceedings though in process of time^ the 
latter became more generally used. It is, perhaps^ 
from this circumstance, that Fitzherbert (a) has con- 
sidered the invention of the writ to be posterior to the 
statute of Westminster the second. (6) 

The plaintiff by this writ, as by the old writ of 
covenant, recovered both his term and damages, if 
the term were unexpired, or his damages only in 
case of lis expiration before the juc^^ment ; ' but the 
great advantage he derived from it, was the power 
of proceeding against tibird persons, as well as against 
the original grantor. 



(a) Tbe iDaocuracy of Fitsher- 
bert, when spealung of this writ, is 
lemarkable. He oomiden its in- 
vention as posterior to the statute 
of Westminster 2. (13 Edw. I.), and 
as intended to remedy a partial 
evil, occasioned by the writ of 
^ectiow finhm. (F. N. B. 458.) 
Bracton, however, who wrote in 
the reign of Henry III. speaks of 
tbe writ as in use in his time, and 
as-having been invented to remedy 
tbe. inconveniences attendant on 
the old writ of covenant. In the 
Keg. Brev. (2SS7.) also, the same 



reasons are given for its origin. 
The inaccuracy is evident also from 
another circumstance. Waltbii ss 
Merion, called by Fitibefbert WU^ 
Ham de Moreton, and in the Reg. 
Brev. WiiUam de Mertan^ (the in- 
ventor of the writ), was Chancellor 
in the leign of Henry III. (On^ 
dale's Chron.), and died in the 
sixth year of Edward t. (Matt 
Westmon. p. 366.), seven years be* 
fore the statute of Westminsler 8 
was enacted. 
(»)F.N. B.458. 
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NotwithstaoMiiDg this favouraUe alteration^ tlie 
farmer was still without remedy when dispossessed by 
a mere stranger^ not claiming under his grantor. But 
an ouster by a stranger could then rarely happen ; 
and if at any time the vassal was so dispossessed^ he 
would throw himself on the protection of his lessor, 
abandon his own claim, and leave the lord to recover, 
by a real action^ both the freehold and possession. 

In process of time^ however^ the vassal demanded 
a remedy fbr himself^ and in the reign of King Ed- 
ward II. or in the eariy part of that of £dward III. (a) 
a writ was invented, which gave a lessee for years a 
remedy (though in some respects an imperfect one) 
against all persons whatsoever, who ousted him of 
his term ; excepting indeed where the grantor him* 
self ejected his lessee^ and subsequently enfeoffed 
another^ in which case the old writ of quare e;ecit 
Mraui resorted to. 

This new writ was a wnt of trespass in its nature. 
The process upon it^ as upon all other writs of 
trespass^ was by attachment, distress, and process of 
outktwry. It called upon the defendant to show, 
wherefore, with force and arms, he entered upon cer- 
tain lands which had been demised to the plaintiff 
for a term then unexpired, and ejected him from the 
possession thereof; and comprised nUt cases, with the 
single exception already mentioned^ in which the 
second lessee, coming into possession by means of a 



(tt) The first recorded instance in the 44th year jf Edward III. 
of an action of fjoUione firmm^ is (Trin. 44 £dw. III. 22. 26.) 
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title^ could oot be said to be a trespasser. Even the 
grantor was liable to be sued upon this new writ^ 
notwithstanding the old doctrine, that a man could 
not enter vi et armis into his own frediold. (a) As^ 
however, the plaintiff did not possess a freehold 
interest, his title to the lands was only so far acknow- 
ledged in this action, as to give him damages for the 
injury he had sustained, but not to restore to him the 
possession of his term. 

It is upon this writ, though apparently so dis* 
similar from the present practice, that the modem 
remedy by ejectment is founded. 

Whilst the feudal system continued in its vigour, 
and estates for years retained their origpinal character, 
but little inconvenience resulted to tenants from this 
imperfect remedy. But when the feudal policy 
declined, and agriculture became an object c^ legis- 
lative regard, the value and importance of estates of 
this nature considerably increased, and it was neces* 
sary to afford to lessees for years a more effectual 
protection. It then became the practice for lease- 
holders, when disturbed in their possessions, to apply 
to courts of equity for redress, and to prosecute suits 
against the lessor himself, to obtain a specific per- 
formance of the grant, or against strangers for per- 
petual injunctions to quiet the possession; and these 
courts would then compel a restitution of the land 
itsqlf to the party immediately injured. (6) 

The courts of common law soon afterwards adopted 

(a) F. N. B. 505. (6) Gilb. Fject. p. 2. 
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this method of rendering substantial justice : not in- 
deed by the invention of a new writ, which perhaps 
would have been the best and most prudent method^ 
but by adapting the one already in existence to the 
circumstances of the times ; and introducing^ in the 
prosecution of a writ of ejectment^ a species of 
remedy neither warranted by the original writ^ nor 
demanded by the declaration^ namely^ a judgment to 
recover the term^ and a writ of piossession there- 
upon. 

It is singular^ that neither the causes which led to 
this important change^ nor the principles' upon which 
it was founded, are recorded in any of the legal 
authorities of those times. It is difficulty if not im- 
possible^ to ascertain with accuracy the precise period 
when the alteration itself took place ; although it cer- 
tainly must have been made between the years 1455 
and 1499^ since in the former year it is said by one 
of the judges, (a) that damages only can be recovered 
in ejectment; and an entry of a judgment is still ex- 
tant^ given in the latter of tiiose years, that the plaintiff 
in ejectment shall recover both his damages and his 
term, (b) It is said, indeed^ in argument as early as 
the year 1458, that the term may be recovered in 
ejectment, but no reason is assigned for the asser- 
tion^ nor is any decision upon the point on record 
until the time of the entry already mentioned, (p) 

But^ whatever might be the causes which occa- 

(a) Per Choke J. Mich. 33 Hen. (r) Brooke's Ab. tiu Quare eje- 
VI. 42. 19. cU, folio 167. 

{b) RasL Eiit. 253, («) . 
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sioned this alteration, the effects they prodaced were 
highly important A new efficacy was given to the 
action of ejectment, the old real actions fdl into di»- 
nse, and in the snbseqaent periods of onr history^ 
the action of ejectment became the r^^lar mode of 
proceeding for the trial of possessory titles. 

That an action of ejectment, by means of this 
alteration in its judgment, might restore termors to 
possession who had been actaally ejected from their 
lands, is sufficiently obvious ; but it is not perhaps so 
evident how the same proceeding coold be applicable 
to a disputed title of freehold, or why, as soon after 
hi^pened, the freeholder should have adopted this 
novel remedy. No report of the case, in whidi thia 
bold experiment was first made, is extant ; but from 
the innumerable difficulties which attend real actions^ 
it is not surprising that the freeholders should take ad- 
vantage of any fiction which enabled him to avoid 
tiiem ; and as the Court of Common Pleas possessed 
an exclusive right of judicature in matters of real 
property, it is probable that the experiment origi* 
nated in the Court of King's Bench, as an indirect 
method of giving to that court a concurrent jurisdi&- 
tion with the Common I^eas. But however this 
may be, the experiment succeeded, and the uses of 
the action, as well as its nature, were changed. 

When first the remedy was applied to the trial of 
disputed titles, the proceedings were simple and re- 
gular, differing but little from those previously in 
use, when an ejectment was brought to recover the 
damages of an actual trespass. The right to the free^- 
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hold €oaId only be deftermiiied in an indirect manner; 
It was a term which was to be recovered by the judg* 
ment in the action^ and it was therefore necessary 
that a term should be created ; and as the injary com- 
plained of in die writ was the loss of the possession, 
it was also necessary that the person to whom the 
term was given, should be ejected from the lands. 

In order to obtain tiie first of these requisites, 
namely, a term, tiie party claiming title entered upon 
the disputed premises, accompanied by another per- 
son, to whom, whilst on the lands, he sealed and 
delivered a lease for years. This actual entry was 
absolutely necessaiy ; for, according to the old law 
of maintenance, it was a penal offence to convey a 
title to another, when the grantor himself was not 
in possession. And, indeed, it was at first doubted, 
wheAer this nominal possession, taken only for the 
purpose of trying the title, was sufficient to excuse 
him from the penalties of that offence, (a) 

It is from the necessity of this entry also, that the 
remedy by ejectment is confined to cases in which the 
claimant has a right to the possession. When only a 
right of property, or a right of action remained to him, 
the entry would be illegal, and consequently not suf- 
ficient to enable the party making it to convey a title 
to his lessee : and as the principles of the action st31 
remain the same, although its proceedings are changed, 
the right to make an entry continues to be requisite, 
though the entry itself is no longer necessary. 

(a) 1 Ch. Kep. Append. SO. 
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The lessee of the claimant^ having acqmred a 
right to the possession^ by means of the lease already 
mentioned^ remained upon the land^ and then the 
person who came next upon the freehold^ animo pas^ 
sidendiy or, according to the old authorities^ even by 
chance (a), was accounted an ejector of the lessee, 
and a trespasser on his possession. A writ of tres- 
pass and ejectment was then served upon the ejector 
by the lessee. The cause regularly proceeded to trial 
as in the common action of trespass ; and as the les- 
see's claim could only be founded upon the title of his 
lessor^ it was necessary to prove the lessor's interest 
in the land^ to enable the plaintiff (the lessee) to ob- 
tain a verdict The claimant's title was thus indi- 
rectly determined ; and although the writ of posses- 
sion must of course have been issued in the plaintifi^s 
name, and not in his own^ yet as the plaintiff had 
prosecuted the suit only as the lessor's friend, he 
would immediately give up to him the possession of 
the lands. 

In the infancy of the experiment^ this mode of pro- 
ceeding could be attended with no ill consequences. 
As the party previously in possession, must in con- 
templation of the law be upon the lands^ and cer- 
tainly^ animo possidemK, the friend of the claimant 
was allowed to consider him as an ejector^ and make 
him the defendant in the action. When^ however^ 
the remedy became more generally used, this sim- 
ple method was found to be productive of consider- 
able evil. It was easy for the claimant to conceal (he 

(a) 1 Lil. Prac. Reg. 673. 
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proceedings from the person in possession, and to 
procure a second friend to enter upon the lands, and 
eject his lessee immediately after the execution and 
delivery of the lease. T^e lessee would then com- 
mence his suit against this ejector^ and the party in 
possession might consequently be ousted of his lands^ 
without any opportunity of defending his title. To 
check this evil^ a rule of court was made^ forbidding 
a plaintiff in ejectment to proceed against such third 
person, without giving a previous notice of the pro- 
ceedings to the party in possession ; and it was the 
practice for such party, on the receipt of this notice, 
if he had any title to the lands, to apply to the court 
for permission to defend the action; which appli- 
cation was uniformly granted^ upon his undertak- 
ing to indemnify the defendant (the third person) from 
the expenses of the suit. The action however pro- 
ceeded in the name of such defendant, though the 
person in possession was permitted at the trial to 
give evidence of his own title. 

A considerable alteration in the manner of pro- 
ceeding in the action was occasioned by this rule, 
although it was only intended to remedy a particular 
evil. It became the general practice to have the 
lessee ejected by some third person, since called the 
casual ejector, and to give the regular notice to the 
person in possession, instead of making him^ as be- 
fore, the trespasser and defendant A reasonable 
time was allowed by the courts, for the person in pos- 
session, after the receipt of the notice, to make his 
application for leave to defend the action, and if he 



14 OF THE ORIGIN^ &C. OP THE 

neglected to do so^ the sait proceeded agamst 
the casual ejector^ as if no notice had been ne- 
cessary. 

The time when this rule was made is unknown^ bat 
as the evil it was intended to remove must soon have 
been discovered^ it probably was adopted shortly after 
the remedy grew into general use. {a) It seems also 
to have been the first instance^ in which the courts in- 
terfered in the practice of the action^ and is therefore 
remarkable as the foundation of the fictitious system^ 
by which it is now conducted. 

In this state^ with the exception of a few practical 
regulations^ not necessary to be here noticed, the 
action of ejectment continued until the time of the 
Commonwealth. Much trouble and inconvenience, 
however, attended the observance of the different 
formalities. If several persons were in possession 
of the disputed lands, it was necessary to execute 
separate leases upon the premises of the different te- 
nants, and to commence separate actions upon the 
several leases. (6) Difficulties also attended the mak- 
ing of entries, and the action of ejectment had by this 
time grown into such general use, as to make these 
inconveniences sensibly felt. A remedy, however, 
was discovered for them by Lord Chief Justice Rolle, 
who presided in the Court of Upper Bench during 
the Protectorate ; and a method of proceeding in 



(«) Fiurclaira d. Fowler v. Sham- (ft) Co. Litt 25^. Argoll v. Che- 
titlc, Burr. 1290— 1«97. ncy, Palm. 402. 
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ejectmeiit was inyeDled by bim^ which at once saper- 
seded the ancient practice^ and has by degrees be- 
come fuUy adapted to the modern uses of the ac<^ 
tion. (a) 

By the new system, all the forms which we have 
been describing are dispensed with. No lease is 
sealed, no entry or ooster really made, the plaintiff 
and defendant in the snit are merely fictitious names, 
and in fact all those preliminaries are now only 
feigned, which the ancient practice required to be ac- 
tually complied with. 

An inquiry into the numerous regulations which 
have been made for the improvement of the modem 
practice, must be reserved for a future part of this 
work ; but it may be useful to give in this place a 
brief outline of the system, although a detailed ac- 
count will be hereafter necessary. 

A. the person claiming title, delivers to B. the 
person in possession, a declaration in ejectment, in 
which C. and D., two fictitious persons, are made 
respectively plaintiff and defendant ; and in which C. 
states a fictitious demise of the lands in question from 
A. to himself for a term of years, and complains of 
an ouster from them by D. during its continuance. 
To this declaration is annexed a notice, supposed to 
be written and signed by !>., informing B. of the 
proceedings, and advising him to apply to the court 

(a) Styles, Prac. Reg. 106. (ed. 1657.) 
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for permission to be made defendant in his place, as 
be, having no title, shall leave the suit undefended. 
Upon the receipt of this declaration, if B. do not ap- 
ply within a limited time to be made defendant, he is 
supposed to have no title to the premises ; and upon 
an affidavit that a declaration has been regularly 
served upon him, the court will order judgment to 
be entered against D. the casual ejector, and pos- 
session of the lands will be given to il. the party 
claiming title. When, however, B. applies, pur- 
suant to the notice, to defend the action, the courts 
annex certain conditions to the privilege. Four things 
are necessary to enable a person to support an 
ejectment, namely, title, lease, entry, and ouster- 
and as the three latter are only feigned in the mo- 
dern practice, C. (the plaintiff) would be nonsuited 
at the trial if he were obliged to prove them. The 
courts therefore compel B. if made defendant, to enter 
into a rule, generally termed the consenUruk, by 
which he undertakes, that at the trial he will confess 
the lease, entry, and ouster to have been regularly 
made, and rely solely upon the merits of his title ; 
and, lest at the trial he should break this engagement, 
another condition is also added, that in such case, he 
shall pay the costs of the suit, and shall allow judg- 
ment to be entered against D. the casual ejector. 
These conditions being complied with, the declara- 
tion is altered, by making B. the defendant instead of 
D.y and the cause proceeds to trial in the same man- 
ner as in other actions. 

The advantages resulting from this method are ob- 
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vioiis : the claimant is exempted from the observance 
of useless forms^ and the tenant admits nothing 
which can prejudice the merits of the case. 

It could not indeed be expected that a change so 
extensive should^ in the first instance, be entirely 
free from defects^ nor that it would not^ tike other 
innovations^ occasion some inconvenience when first 
introduced. For a few years after its invention^ 
the courts seem occasionally to have been confused 
between the ancient and modem systems^ and not to 
have established^ so distinctly as might have been de- 
sired, the principles which were to regulate the pro- 
ceedings they had so newly adopted. The action has, 
however, now attained a considerable degree of per- 
fection. Its principles are clearly understood, and its 
practice is reduced to a regular and settled system* 
The legislature has frequently interfered to correct its 
deficiencies. The courts continue to regard it with 
great liberality ; and the remedy by ejectment is at the 
present time, a safe and expeditious method of trying 
possessory titles, unembarrassed by the difficulties 
attendant on real actions, and well adapted to the 
purposes of substantial justice. 
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CHAPTER II. 



Of what things an Ejectment will lie, and how they 

are to be described. 



By the common law^ aa ejectment will not lie for 
any things whereon an entry cannot be made^ or of 
which the sheriff cannot deliver possession ; or^ in 
other words, it is only maintainable for corporeal 
hereditaments. Thus an ejectment will not lie for 
a rent, an advowson, a common in gross^ or pur cause 
de vicinage^ or any other thing which passes only by 
grant. Tithes, indeed, though an incorporeal inherit- 
ance, may be recovered by this action, but the right 
of maintaining an ejectment for them, does not arise 
from the common law, but is given by the provisions 
of the statute 32 Hen. VIII. c. 7. 

It was formerly holden that an ejectment did not 
lie for a chapel, though a corporeal hereditament, 
because it was res sacra, and therefore Yiot demisable; 
but this doctrine is now exploded, though in point 
of form, a chapel should still be demanded as a mes- 



*• 



r - 



OF WHAT THINOH AN KJECTMBNT WILL LFE. 19 

suage. (a) A church may be also recovered in an 
ejectment when so demanded ; {b) and it is in one 
case said in argument, that after collation^ ejectment 
will lie for a prebendal stall, (r) 

A common appendant or appurtenant may be 
recovered in an ejectment, brought for the lands to 
which it is appendant or appurtenant^ provided such 
right of common be mentioned in the description of 
the premises; because he who has possession of 
the land has also possession of the common; and 
the sheriff by giving possession of the one^ executes 
the writ as to the other. But it may be prudent to 
state in the description^ that the common so claimed 
is a common appendant or appurtenant^ although 
it has been held after verdict, that an ejectment for 
lands and also for ^^ common of pasture^'' generally, 
is sufficient, (d) 

An ejectment will also lie for a boilary of salt, 
although by the grant of a boilary of salt the grantee 
is only entitled to a certain proportion of the number 
of buckets of salt water drawn out of a particulor 
salt-water well ; for by the grant of a boilary of salt 
the soil shall pass, inasmuch as it is the whole profit 
of the soil, {e) 



(a)ilarpur'scase, 11 Co. 95,(6) (rf) Baker v. Roe, Cas. Temp. 

Thyn v. Thyn, Styles, 101. Doc. Hard. 137. Newman v. Hold- 

Plac S9t. my&st, Stran. 54. 

(6) Hillingsworth v. Brewster, (e) Smith v. Barrett, Sid. 161. 

Salk.256. S. C. 1 Lev. 114. Co. Litt 

(c) The King v. the Bishop of 4, (6). 
London, 1 Wits. II. 14. 

c 2 
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Upon the same principle an ejectment may be 
maintained for a coal mine, for it is not to be con- 
sidered as a bare profit apprender^ but as compre- 
hending the ground or soil itself^ which may be 
delivered in execution ; and though a man may have 
a right to the mine without any title to the soil, yet 
the mine being fixed in a certain place^ the sheriflT 
has a thing certain before him of which he can deliver 
possession, (a) 

« 

When a grant of mines is sq worded as not to ope- 
rate as an actual demise, but only as a licence to dig 
search for and take metals and minerals within a 
certain district during the term granted; it seems 
that a party claiming under such a grant, and who 
shall open and work and be in actual possession of 
any mines, may if ousted maintain ejectment in 
respect of them ; but he cannot maintain ejectment 
either in respect of mines within the district, which 
he has not opened, or which, having opened, he has 
abandoned. (6) 

In the old cases it is holden, that an ejectment 
will not lie for a fishery, because it is only a profit 
apprender; (c) but it is said by Ashhurst, J. in the 
case of The King v. the Inhabitants of Old Arlesford, 
{d) '* There is no doubt but that a fishery is a tene- 



(a) Comyn v, KinetOy Cro. Jac. (c) Molineaux o. Molineaux, 

150. Comyn v. Wheatly, Noy. Cro. Jac. 144. Herbert v. Laugh- 

1«1. lyn, Cro. Car. 498. Waddy v, 

(6) Doe. d. Hanlqr v. Wood, 8 Newton, 8 Mod. 875—877. 

B. & A. 784. Crocker v. Fothergill, {d) l T. R. 358. 
8 B. & A. 658. 
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meiit ; trespass will lie for an injary to it, and it may 
be recovered in ejectment.** 

But aD ejectment will not lie for a watercourse 
or rivulet, though its name be mentioned, because it 
is impossible to give execution of a thing which is 
transient, and always running. MHien, however, 
the ground over which the rivulet runs, is the pro- 
perty of the claimant, the rivulet may be recovered, 
by laying the action for '^ so many acres of land 
covered with water.'' (a) An ejectment may be main- 
tained for a pool, or pit of water, because those 
words comprehend both land and water, {b) 

The owner of the soil may maintain an ejectment 
for land, which is part of the king's highway; because, 
though the public have a right to pass over it, yet the 
freehold and all the profits belong to the owner. He 
must, however, recover the land, and the sheriflTgive 
possession of it, subject to the public easement, (c) 

An ejectment will lie pro primd tonsurd : that is 
to say, if a man has a grant of the first grass which 
grows on the land every year, he may maintain eject- 
ment against him who withholds it from himJd) So 
also a demise of the hay-grass and afler-math is suffi- 
cient to support an ejectment, (e) And the princi- 
ple seems to be this, that the parties in these cases, 

(a) Challenor v. Thomas, Yelv. (</) Ward v. Petifer, Cro. Car. 

143. 369. 

(6) Ibid. Co. Dtt 5, {h.) (e) Wheeler v. Toulson, Hard. 

(e) Gondtitle d. Chester v, Alker, 330. 
Bur. 133. 145. 



1 



I 

I 

i ' 



♦■' 



\ . 

■ I 



22 OP WHAT THINGS 

being entitled to all the profits of the land^ for tlie 
time being, are entitled also for the same time to tie 
land itself; and no man can enter thereon whilst tkj 
are so entitled^ without being a trespasser, fiat tlie 
ejectment should not be brought for the land geuerally, 
but for the first grass or after-math thereof, as the 
case may be ; although where the demise was for iO 
many acres of pasture land, it was held sufficient it 
the lessor of the plaintiff in the first instance to sbov 
that he was entitled to the primd iansurd tbereol 
because the first grass being the most signal profit, 
the freehold of the land shall be esteemed to be in 
him who has it, until the contrary is shown, (a) 

A right to the herbage will also be sufficient to 
support an ejectment^ because he who has a graot 
of the herbage has a particular interest in the soil 
although by such grant the soil itself does not pass 
But the ejectment should be for the herbage of tbi 
land, and not for the land itself, (b) 



In like manner an ejectment will lie for the pastr 
of a hundred sheep, (c) 

But a right to the pannage is not enough^ because 
pannage is only the mast which fiills from the trees, 
and not part of the soil itself, (d) 

With respect to the manner in which the dis 

(a) Hex V. Inhabitants of Stoke, (c) Anon. 2 Dal. 95. 

2T. tt. 451. (rf) Pemble v. Stcme, 1 Lc» 

(/') Wheeler v. Toulson, Hard. 212,3. S.C. 1 Sid. 416. 

330. 
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^ ^ puted premises should be described in an ejectment, 

6 saiBcti no determinate rule exists : nor is it easy to discover 

bereoan from the adjudged cases^ any principle which can 

spasser guide us on the subject It is very frequently said 

hhdt in general terms, that the description shall be suffir 

th then ciently certain ; but the degree of certainty required, 

denuiei particularly in the more ancient cases, seems to 

held si depend upon caprice rather than principle. In the 

: iostav earlier stages of the remedy^ when ejectments were 

imsi compared to real actions^ and arguments were drawn 

lost m ^^ analogy with them^ a practice which obtained 

$\xm ^^^^ ^^^^ ^^^ reign of James I.^ much greater cer* 

shn- tainly was required than is now necessary; and it 

appears, that when the action was first invented^ as 

^ jjg gjj much certainly was requisite as iu a praecipe quod 

who te Teddat. (a) The courts^ indeed, soon relaxed this 

>• . severity, and allowed many descriptions to be suflS- 

cient in an ejectment, which would have been held 

too uncertain in a pracipe; as, for instance, an 

ejectment for a bop-yard was held good; so also 

for an orchard, though in a precipe it should be 

demanded as a garden ; (6) yet notwithstanding this 

alteration, it was considered an established principle, 

until within the last sixty years, that the description 

must be so certain as to enable the sheriff exactly 

to know, without any information from the lessor 

of the plaintiff, of what to deliver possession, (c) 

Amongst other salutary regulations, however, which 

the wisdom of modern times has introduced into this 

^•bicl5 

(a) Macdunoch v. Stafford, 2 Roll, ston, Cro. Jac,654. S. C. Palm. 337. 

^i.P> Rep. 166. (c) Bindover v. Sinderoome, 2 

y^ h) Wright V. Wheatley, Noy. 37. Raym. 1470, aiid the cases there 

i ii^ S. C.Cro. Eliz. 854, Royston v. Eocle- cited. 



Ifdoei 



k^ 






24 OF WHAT THINGS 



^ action, the abolition of the above-mentioned maxim 

\ may be reckoned ; and it is now the practice for the 

i sheriff to deliver possession of the premises reco- 

vered, according to the directions of the claimant^ 
who therein acts at his own peril, (a) 

Few cases are to be found in the modern books^ 
wherein points respecting the certainty of descrip- 
tion, have arisen; and the authority of the old cases 
is very doubtful. The degree of certainty formerly 
required was much greater than is now necessary^ 
and it is not improbable that many of the old de- 
cisions would be over-ruled^ should tliey again come 
under the consideration of the courts, (b) 

Lands will be sufficiently described by the pro- 
vincial terms of the counties in which they lie. Thus 
an ejectment may be maintained for ^^ five acres of 
alder carr " in Norfolk : — alder carr in that county 
' signifying land covered with alders. So also in 
Suffolk^ for a beast gate; and in Yorkshire^ for 
cattle gates, (c) 

The same principle applies to ejectments in Ire- 
land ; and terms used in that country will be suffi- 
ciently certain, when writs of error are brought 
therefrom in this kingdom. Thus an ejectment will 
lie in Ireland, for a township, for a kneave (d) or 

(a) Cottinghainv.KiDg,Burr.6^. 1063. Bennington v. Goodtitle, ib. 

630. Connor v. West, Burr. 8679. 1084. 

(h) St. John V. Comyn, Yelv. 117. (<Q Cottingham v.King, Burr. 69S, 

Cottingham v. Ring, Burr. 683. SO. , 

(c) Barnes v. Peterson, Stran. 
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quarter of land^ or for so many acres of bog or of 
moantain^ (a) the word mountain being in that king- 
dom rather a description of the quality^ than the 
situation of land. (6) 

But an ejectment in England for a hundred acres 
of mountain^ or a hundred acres of waste^ has been 
held to be bad for uncertainty, because both waste 
and mountain comprehend in England many sorts 
of land, (c) 

It is no objection to a description that the premises 
are twice demanded in the same demise, (d) 



An ejectment will bot lie for a tenement, because 
many incorporeal hereditaments are included in that 
appellation^ {e) and therefore the description is not 
certain enough ; nor will an ejectment lie for a mes- 
suage, or tenement, for the signification of the word 
tenement being more extensive than that of the word 
messuage, it is not sufficiently certain what is in- 
tended to be demanded in the ejectment. (/) It is 
also holden that an ejectment will not lie for a mes- 
suage and tenement, (y) 



(a) Barnes v. Peterson, Stran. 
1063. Bennington v. Goodtitle, ib. 
1084. 

(6) Kildare v. Fisher, Stran. 71. 
vide cont. Macdonnoglb v. Stafford, 
Palm. 100. S. C. 8 KoU. Rep. 189. 
St. John o. Comyn, Yeiv. 117. 

(c) Hancock v. Price, Haid. 57. 

(<0 Warren v. Wakely, 3 Roll. 
Rep. 488. 

(0 Goodtitle v. Walton, Stian. 



834. Coplestonv.Piper, Ld. Raym. 
191. 

(/) Ashworth V. Stanley, Styl. 364. 
Wood V. Payne, Cro. £liz. 18a. 
Rochester v. Rickhouse, Pop. 803. 

(g) Doe d. Bradshaw v. Plowman. 
1 East. 441, and the cases there 
cited. — ^In the case of Goodiight d* 
Welch V. Flood, (3 Wils. 83,) in 
which a motion was made to arrest 
the judgment, because th^ plaintiff 
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But aD ejecfanent fin- a meeraage or tenement, with 
ither words expressing its meaning', is good, as a 
nessuage or tenemeot called the Black Swan ; for 
be addition rednces it to the certainty of a dwelling- 
louse. (a) 

So also an ejectment fiir a messuage or burgage 
s good ; because both signify the same thing in a 
Kvough. {b) 



tad decbnd of a messuage or tene- 
otnt, dte Court endeavoured to get 
iTCr the objection, and took time 
or consideration, but ultimately 
bought themselTCS bound by the ad- 
udged cases, and reluctantly ar- 
ested the Judgment- Afterwards, 
a Doe d. Stewart v. Denton, (1 T. 
l. II,) on a similar application, 
rbcK the plaintiff had dedared for 
I messuage and tenement, the Court 
'efu^ to grant the rule, Buller, /. 
laying, he remembered a case where 
I messuage or tenement had been 
Kid sufficiently certain. But this 
»se was afterwards over-ruled, in 
Doe d. BraddiavT v. Plowman, (1 
Bast. Ml,) Tor that it passed 
ly surprise, and was not law, being 
nntrary to adjudged cases." The 
point is therefore now at rest, al- 
ihou^ from the cases of Goodtitle 
i. Wri^t V. Otway, (3 East. 357,) 
and Doe i. Laurie v. Dyball, (1 M. 
k P. 390. and B B. &. C. TO.) the 
deleikdant is precluded from deriv- 
ing any advant^ from such error 
In description. In the former case, 
ihc plaintiff had declared for a mes- 
suage and tenement, aod the ver- 
:lict v/as entered generally ; but the 



Court permitted the lessor (pendio; 
a rule mh to anest the judgmHii 
for the uncertainty) to aier ibe 
verdict according to the Jui]|fi 
notn for the messuage in(l|r,tndlfaii 
without releasing ihedsinages. In iIk 
latter case, the declarstian was liir 
twen^ messuages, twenty leoemeois 
Sic.; and the judgment being cnt«mJ 
generally for the plaintiff, tbt de- 
fendant brought a writ of enw in 
the King's Bench, pending wbicii 
writ the Court of Common Pless ><- 
lowed the record to bs amended, I? 
strikiog out the words " twoit; l^ 
nements ;" and the Court of Yjs%> 
Bench in the following term,(tb' 
record I presume not having bets 
amended) gave judgment for '^ 
defendant in error on this ground, 
that if the same count contains [*c 
demands or complaints,fortfK<ir 
which only an scdon lies, lU '^ 
damages shall be referred to "^ 
good cause of action, alitrau^ «o" 
if in separate counts. 

(o) Burbury*. Yeomam, iSid- 
995. 

(i) Danvers v. Wellington, Hsri. 
ITS. Rochester ». Bickhouse, IM"' 
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'' Ad ejectment for four corn mills^ without saying of 

^ what kind^ whether wind-mills or water-mills^ is 

good ; for the precedents in the register are so. (a) 
1 

An ejectment will lie for a stable and cottage^ (6) 
and also for a house ; though in a practpe it ought 
X to be demanded by the name of a messuage, (c) 



:: 



Ejectment of a place called a passage-room is cer- 
tain enough, {d) So also of a room, and of a chamber 
in the second story, {e) In like manner it has been 
held that an ejectment for ^ part of a house in A.^ is 
sufficiently certain. (/) So also of ^^ a certain place 
called the vestry.'* {g) 

It has formerly been holden that an ejectment for 
a kitchen could not be supported ; because^ although 
the word be well enough understood in common 
parlance^ yet, as any chambey in a house may be 
applied to that use, the sheriff has not certainty 
enough to direct him in the execution, and the 
kitchen may be changed between judgment and exe- 
cution ; but this reasoning does not correspond with 
the maxims of the present day. (Ji) 

-J An ejectment will not lie for a close, (i) nor for the 






(a) Fitzgerald v. Marshall, 1 («) Aiioo. 3 Leon. 210. 

Mod. 90. (/) Sullivan v. Seagrave, Stran. 

(6) Hill V. Giles, Cro. Eliz. 818. 695. liawson v. Maynard, Cro. 

Lady Dacres* case, 1 Lev. 58. Eliz. 286. 

Hamoud v. Ireland, Sty. 215. {g) Hutchinson v. Puller, 3 Lev. 

(c) Royston v. Eocleston, Cro. 95. 

Jac. 654. S. C. Palm. 337. (*) Ford v. Lerke, Noy. 109. 

(rf) Bindover r. Sindcrcombe, Ld. (i) SavePs case, 11 Co. 55 Ham- 

Uaym. H70. mond r. Savcl, 1 Ilol. Rep. 55. 
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third, or other part of a close, nor for a piece of land^ 
unless the particular contents or number of acres be 
specified, (a) From the old authorities, it seems also 
formerly to have been holden^ (though the point is 
certainly somewhat obscure,) that the addition of the 
name of the close, without mention of the number of 
acres, would be bad ; though such a description, it is 
conceived, would now be deemed sufficiently cer- 
tain, (b) 

In ejectment fof* land, the particular species should 
be mentioned in the description, whether pasture, 
fneadow, &uc. because land, in its legal acceptation^ 
signifies only arable land, (r) 

An ejectment for ten acres of underwood has been 
held good ; {d) because underwood is so well under- 
stood in law, that the sherifi* has certainty enough to 
direct him in the execution. 

^ Fifty acres of gorse and furze** (e) has been held 
sufficiently certain in an ejectment, without specif3ring 
the particular quantity of each : so also ^ fifty acres 
of furze and heath," and ^ fifty acres of moor and 
marsh." (/) 



Knight V, Syms, Salk. 254. Joans 
V, Hoel, Cro. £liz. 835. 

(o) Palmer's case, Owen 18, Mar- 
tyn v. Nichols, Cro. Car. 573. Jor- 
dan V. Cleaboume, Cro. £liz. 339. 
Pcmble V. Sterne, I Lev. 313. 

(6) Lady Dacres' case, 1 Lev. 
58. Savel'scase, 11 Co. 55. Knight 
V, Syms, 1 Salk. 354. Roystoo v. 
Kccleston, Cro. Jac. 654. Jordan 



V. Cleaboume, Cro. Eliz. 339. 
Wykes v. Sparrow, Cro. Jac. 435. 

(c) Massey v. Rice, Cowp. 346. 
349. Savel's case, 11 Co. 55. 

{d) Wai ren v. Wakeley, 2 Roll. 
Rep. 482. 

(e) Fitzgerald v. Marshall, 1 Mod. 
90. 

(/) Connor v. West, Burr. 2672. 
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An ejectment for ^^ ten acres of pease ^ has been 
held to be certain enougb, as signifying the same 
with ten acres of land covered with pease, (a) 

It seems that an ejectment may be brought for a 
manor^ or a moiety of a manor, generally, without 
any description of the number of acres^ or species of 
land contained therein^ and that under such general 
description the jury may find the verdict for the plaiur 
tiflf^ for a messuage, or for so many acres ^^ parcel of 
the said manor^" and for the defendant^ for the resi- 
due of the manor; but it is said in the old cases^ not 
to be safe to bring an ejectment for a manor without 
describing the quantity and species of the land. (6) 

When an ejectment is brought for tithes, (c) the 
particular species of tithe demanded should be speci- 
fied in the declaration^ as of hay^ wheats &c. or the 
description will be bad for uncertainty ; (jf) but it is 
not also necessary to mention the .precise quantity of 
each species^ because tithe is in its nature uncertain^ 
the quantify entirely depending on the firuitfulness of 
the season^ and it is therefore enough to say^ '^ of 
certain tithes of hay^ wool, &c.'' (e) 



(a) Odingsall v. Jackson, 1 
Brown, 149. 

(&) Warden's case, Het. 146. Cole 
V, Aylott, Litt Rep. 299. 301. Hems 
V. Stroud, Latch. 61. 

(c) It was once contended, that 
in an ejectment for tithes, the eject- 
ion should be laid, ** of the rectory, 
or chapd, and of the tithes thereunto 



appertaining," for that the plaintiff 
could not have a writ of habere fa- 
cias poueMiionem of the tidies only ; 
but the objection was over-niled. 
Baldwin v. Wine, Cro. Car. 301. 

((Q Harpur*s case, 11 Co. 25. (6) 
Worrall v. Harper, 1 Roll. Rep. 65. 
68. Dyer, 84, 5. 

(e) Anon. Dyer, 116, (6.) 
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Id an old case, where the plaintiff declared on a 
lease for tithes in R. belonging to the rectory of V., 
and that the defendant entered upon him, and took 
suck tithes severed from the nine parts in jK., without 
saying that the tithes so taken belonged to the rectory 
of D., the description was held ill, because it did not 
confine the ouster to the tithes laid in the declaration ; 
for the defendant might have ousted the plaintiff of 
tithes in R., which did not belong to the rectory of 
D.(a) 

In an ejectment brought in the county of Durham^ 
the plaintiff declared *^ for coal-mines in Gatesid^ 
generally^ not specifying the particular number ; and 
it appearing upon a writ of error, that such was the 
customary mode of declaring in the county^ the judg- 
ment for the plaintiff was affirmed. (6) 

If a person eject another from land, and build 
thereon, it is sufficient if the owner bring his eject- 
ment for the land, without mentioning the building, 
except where the building is a messuage^ and then 
perhaps it ought to be particularly named, (c) 

(a) Baldwin v. Wine, W. Jones, Mod. 143. S. C. 1 Show. 364. 
331, tamen qiuere, et vide Good- S. C. Salk. 855. S. C. Carth. 977. 
right d, Smallwood v. Strother, Blk. S. C . Comb. 201. 

706. (c) Goodtitle d, Chester v. Alker, 

(b) Whittingham v. Andrews, 4 Burr. 133. 144. 
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CHAPTER III. 



Of the Title necessary to support 

Ejectment. 



Thb modern action of ejectment is the most 
simple and ready mode of trying every species of 
possessory title ; and nearly all the minute and per- 
plexing distinctions with which our laws of real 
property abound^ are to be found in cases where 
this form of action has been adopted. A full inquiry 
into all the points discussed in these cases would 
render this treatise' far too voluminous for practical 
purposes^ and indeed would be foreign to its design, 
which is to treat of the remedy by ejectment^ and 
not of the laws of real property ; whilst on the other 
hand^ an enumeration only of the different titles 
sufficient to support an ejectment^ would be of little 
service either to the student or practitioner. It is 
intended, therefore, to keep a middle course; first dis- 
cussing the general principles upon which the remedy 
is founded^ and afterwards stating in succession the 
various persons^ who^ from the nature of their several 
estates^ are entitled to maintain the action ; pointing 
out the leading cases under each separate titie^ but 
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leaving tbe more minute distinctions to those publi- 
cations, which treat expressly of the laws of real 
property. 

As the party in the possession of property is pre- 
sumed to be the owner, until the contrary is proved, 
it is necessary for a claimant in ejectment to show in 
himself a good and sufficient tide to the lands, to 
enable him to recover them from the defendant. He 
will not be assisted by the weakness of tbe defend- 
ant's claim. The possession of the latter gives him 
a right against every man who cannot establish a title; 
and if he can answer the case on the part of the claim- 
ant, by showing the real title to tbe land to be. lu 
another, it will be su^ient for his defence^ ejLcept in 
those cases in which tbe relationship of landlord wfd 
tenant subsists between the parties, and tbe defendaj^t 
is estopped fix)m disputing bis landlord's titlei (a) 
although he does not pretend that he holds tbe towJa 
with the consent, or under the authority of tbe ref|l 
owner. (6) 

« 

In order also to enable a claimant to support ap 
action of ejectment, he must be clothed with the legal 
title to tbe lands, (c) No equitable title will ay^iK 
And this principle is so fixed and immutable^ that a 
trustee may maintain ejectment against his own cestui 
que trusty (d) and an unsatisfied term outstanding in 



. (a) Vide. po$t, chap. 10. 

(h) Roe d. Ualdane v. Harvey, 4 
Burr. 2484. Doe d. Crisp v. Barber, 
2 T. R. 749. 

(r) Goodtitle d. Jones v. Jones, 7 



T. R. 43. 47. Doe d. Da Costa v. 
Wharton, 8 T. R. 2. Doe d. Blake 
v. Luxton, 6 T. R. 289. 

(d) Roe d. Reade v. Read, 8 T. 
R. 1 18. 123. 
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trustees will bar the recovery of the heir at law^ eveu 
though he claim only subject to the charge, (a) In 
the time of Lord Mansfield^ indeed^ the Court of 
King*s Bench adopted a different principle^ and 
exercised a species of equitable jurisdiction in this 
action. Thus a mortgagee was permitted to main- 
tain ejectment against a tenant, claiming under a 
lease granted prior to the mortgage, provided he 
gave notice to the tenant that he did not intend 
to disturb the possession, but only to get into the 
receipt of the rents and profits of the estate; (6) 
the legal estate of a trustee was not allowed to be set 
up against the cestui que trust ; (c) an agreement 
for a lease was held tantamiount to a lease; {d) 
and a reversioner was allowed to recover his rever- 
sionary interest, subject to a lease and immediate 
right of possession in another, (e) But these cases 
have long been overruled, and the clearness and 
certainty of the principle since adopted, amply com- 
pensate for the partial inconvenience it may at times 
occasion. 

The claimant must also have a right to the posses- 
sion ; that is to say, he must have a right of entry upon 
the lands at the time of the demise in the declaration. 
And whatever takes away this right of entry or posses- 

(«) Doe d. Hodson «. Staple, S|T. 684. Doe d. Gibbon v. Pott, Doug. 

R. 684. 710. 721. et vide Oates d. Wigfail 

(6) Keechd. Wamev. Hall, Doug. v. Biydon, Burr. 1895. 1901. 

SI. Moss V. Gallimore, Doug. 279. (<0 Weakley d. Yea v. Bucknell, 

B. N. P. 96. Cowp. 473. 

(0 Lade v. Holford, B. N. P. 110. (e) Per Butler, J. in Doe d. Bris- 

S. C. Burr. 1416. S. C. Blk. 428. tow v. Pegge, 1 T. U. 759, (in notis.) 
Doe d, Hodson v. Staple, 2 T. R. 
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sioD, and turns the same into a right of action^ will also 
deprive the claimant of his remedy by ejectment, 
although the legal title still remains in him. But if 
he be entitled to the possession at the time the demise 
is laid, it will be sufficient^ although such right of pos« 
session be divested before trial; for the action of 
ejectment is intended to give the party compensation 
for the trespass^ as well as to enable him to recover 
possession of the land ; and he has a right to proceed 
for such trespass^ although his right to the possession 
should cease, (a) 

The origin of the principle that the lessor mast 
have a right of entry, has already been considered^ (6) 
and we must now notice the several ways by which this 
right of entry or possession may be destroyed. The 
consideration of the effects of fines levied with pro- 
clamations, and of the right of entry^ as between land- 
lord and tenant^ for condition broken^ will be reserved 
for the two following chapters : those acts only are 
here to be considered^ which take away the right of 
entry from the claimant, but leave in him, notwith- 
standing, the right of property or of action. 

In this point of view, a right of entry may be 
destroyed in three several ways. First, by Discon- 
tinuance ; secondly, by Descent ; and, thirdly^ by the 
Statute of Limitations. 

1 . By DrSCONTlNUANCE. 



(ii) Doe d. Morgan v. Bluck. 3 (6) Vide ante, 11. 
Camp. 447 . 
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A discontinuaiice of an Atate signifies soch an 
alienation made or suffered, by any person seized of 
an estate tail^ or in autre droit , in things which lie 
in livery, as takes away the entry of the person en- 
titled after the death of the' alienor. 

^ This injury happens when he who hath an 
estate-tail^ maketh a larger estate of the land than by 
law he is entitled to do : in which case the estate is 
good^ so far as his powei^ extends who made it, but 
no farther. As if a tenant in-tail makes a feoffmedt 
in fee-simple, or for the life of the feoffee^ or in-tail ; 
all which are beyond his power to make^ for that by 
the common law extends no farther than to make, 
a lease for his own life ; here the entry of the feoffee 
is lawful during the life of his feoffor ; but if he re- 
tains the possession after the death of the feoffor^ it 
is an injury which is termed a discontinuance ; the 
ancient l6gal estate, which ought to have survived to 
the heir in-tail^ being gone^ or at least suspended^ and 
for a while discontinued. For^ in this case, on the 
death of the alienors, neither the heir in-tail^ nor 
they in Remainder or reversion elcpectant on the 
determination of the estate-tail, can enter on and 
possess the lands so alienated. Because the original 
entry of the feoffee being lawful, and an apparent 
right of possession being thereby gained^ the law 
will not suffer that right to be overthrown by the 
mere act or entry of the claimant." (a) 

By the common law, an estate-tail may be discon- 



(a) 3 Blk. Com. 171, 5. 

d2 
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tinued five ways : first, by confirmation with warranty ; 
secondly, by feoffment; thirdly, by fine; foortbly^ 
by common recovery ; fifthly, by release. 

An estate-tail cannot, however, be discontinued, 
except where he who makes the discontinuance was 
once seized by force of the in-tail ; tiiat is, seised 
of the freehold and inheritance of the estate in-tail, 
and not of a remainder or reversion expectant upon 
a freehold, (a) Hence, if there be tenant for life, 
the remainder in-tail, Sc.Cr and tenant for life, and be 
in the remainder in-tail levy a fine, this is not any 
discontinuance or divesting of any estate in remain- 
«der, but each of them passes that which they have 
power and authority to pass. (6) 

So also, to malce a discontinuance by lev3ring a fine, 
it is necessary that the estate should pass te the 
alienee by virtue of the fine ; if, therefore, the • tenant 
in-tail first alienate his estate by modes of convey- 
ance, which transfer only the possession and not the 
right, as by bargain and sale, lease and release, &c. 
and the grantee is seized by virtue of stick convey- 
6Mce, a Gne, levied afterwards by the tenant inf-tail, 
will not operate as a discontinuance of the estate-tail ; 
but the right of entry will remain to the remainder- 
man, or reversions, for the first five years after ihis 
title accrues, (c) 

But, where tenant in tail-male, with remainder 



(a) 1 Inst S47,(i)et vide litt. s. (6) 1 Inst 303, (6). 
<M. 058. (c) Seymour's case, 10 Co. 96, (a). 
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over in-fee^ in consideration of a marriage^ con- 
veyed his estate-tail by lease and release to trustees^ 
and their heirs to several uses^ and in the release 
covenanted to levy a fine to the same uses^ and did 
after his marriage levy a fine in pursuance of his 
covenant^ it was held that this fine operated as a dis- 
continuance of the estate ; because the lease^ release^ 
and fine^ were all but one assurance, and operated as 
such ; for that the deeds could only be considered as 
a covenant to levy a fine, and were incomplete till 
the fine was levied^ so that the estate-tail passed by 
the fine, (a) 

This case was distinguished from Seymour's, be- 
cause^ in that case^ the fine was not levied until a 
year after the bargain and sale was enrolled, and it 
was expressly found by the verdict, that the bar- 
gainee entered, and was seized by force of the bar- 
gain and sale oniy ; so that the bargain and sale was 
totally unconnected with the fine : nor did it appear 
that any fine was intended to be levied at the time 
when the bargain and sale was executed. 

Where the title of the lessor was under a mar- 
riage-settlement, by which the premises were set- 
tled on the husband for life, remainder to the chil- 
dren of the marriage as tenants in common in-faii, 
with cross remainders in default of issue of any 
child to the survivors in-tail, with remainder to the 
survivor of husband and wife, in-fee: and two 

(a) Doe d, Odiarne v. Whitehead, Diiit. 704. 
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daughters were the issue of the marriage ; the first 
of whom married the lessor of the plaintiff', and tbe 
second the defendant, and died without issue ; bot 
previous to her death, she and her husband levied a 
iine with proclamations of her moietj, to recover 
which the action was brought : Mr. J. Gould, who 
tried the cause, nonsuited tbe plaintiff, being of opinion 
that the levying of the fine had discoatinned the 
estate-tail, taken away the claimant's right of entry, 
and driven him to his writ offormedon. (a) 

By the common law the alienation of a busband, 
who was seized in right of his wife, worked a discon- 
tinuance of her estate ; but now, by tbe 33 Hen. VIII. 
c. '■^. s. 6, it is provided, that no act of the husband 
only, shall work a discontinuance of, or prejudice the 
inheritance or freehold of the wife ; but that, after bis 
death, she, or her heirs, may enter on the lands in 
question ; and, therefore, tbe wife^ or her heirs, may 
now in such cases support ejectment. 

A feoffment by husband and wife is within this 
statute ; because in substance it is the act of tbe hus- 
band only; but a 6ne levied by tbe husband and 
wife is not. {b) 

When also the husband and wife are jointly seized 
to them and their heirs, or the heirs of their two 
bodies, of an estate made during the coverture, and 



(o) Run. Eject, 45. case, 2 Co. IT, (6). 

(*) 1 Inst. 326, (a). Cromwell's 
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the husband makes a feofiment in-fee^ and dies^ the 
wife may enter under the provisions of this statute^ 
although it was the inheritance of them both, (a) 

By the statute of 11 Hen. VII. c. 20 ^ it is also pro- 
vided^ that ^ if a woman has any estate-tail jointly 
with her hnsbai^d^ or only to herself^ or to her use^ 
in any lands or hereditaments of the inheritance or 
purchase of her husband, or given to the husband 
and wife in-tail^ by any of the ancestors of the hus- 
band^ or by any other person seized to the use pf the 
husband, or his ancestors^ and shall hereafter^ being 
sole> or with any other after-taken husband, discon- 
tinue, S(€. the same; every such discontinuance shall 
be void^ and it shall be lawful for every person to 
whom the interest^ title^ or inheritance after the 
decease of the said woman^ should appertain^ to 
enter, &c. 

* 

This statute is^ for the most part^ confined to 
conveyances by the husband^ or his ancestor^ for the 
advancement of the wife. (6) Hence, if land be 
settled by the ancestor of the wife, in consideration 
of the marriage, it is not within this act ; for it 
shall be intended that the advancement of the wife 
was the principal cause of the gift, (r) But where 
the conveyance is by a stranger^ in consideration of 
the wife's fortune paid by her father to the vendor^ 
and other money paid by the husband^ it is within the 

(o) 1 Inst 326, (a). Greenley's S.C. 1 Leon. 261. 
cue, 8 Co. 142, (Jb). (c) Kynaston v. Lloyd, Cro. Jac. 

(6) Foster v. Pitfall, Cro. Eliz. 2. 624. 
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act. (a) So if the conveyance be by the husband^ or 
his ancestor, in consideration of marriage, altkoogfa 
it be joined with a money consideration^ yet it is 
within the statute. (6) But no estate is witbio the 
meaning of this statute^ unless it be for the jaintare 
of the wife. Hence^ although an estate devised by 
the husband to the wife in-tail^ with remainder aver 
to a stranger in-fee^ be within the words^ yet it is 
not within the meaning of the statute ; for it shall 
not be intended to be for a jointure^ where do in- 
heritance is reserved to the husband or his heirs > 
and the meaning of the statute is^ that the wife shall 
not prevent the lands descending to the heirs of the 
husband, (c) 

If the issue in special-tail^ with reversion ill-fee 
expectant^ levy a fine^ and afterwards his mother^ 
being tenant in-tail within this act, make a lease for 
three lives (not warranted by the statute 32 Hen. VUI. 
c. 28.) living the issue ; the conusee may enter, (d) 
But if the reversion in-fee had been in another, the 
conusee could not enter, because he would have 
nothing but by estoppel ; nor the heir, because be 
had concluded himself by the fine; {e) nor the 
issue. (/) 



Formerly an alienation made by a sole corporatioDj 



(a) Piggot V, Palmer, Moore, 250. 

(6) Kirkman v, Thomson, Cro. 
Jac. 474. 

(c) Foster v. Pitfall, Cro. Eliz. 2. 
S. C. 1 Leon. 261. 



(d) Brown*^ case, d Co. 50, (b), 
(f) Ward V. Walthew, Cro. Jac. 
178. 
(/) Lincoln Coll. case, S Co. 6\, 
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as a bishop, or a dean^ without the consent of the 
chapter^ was a discontinaance ; but since the dis- 
abling statutes, (a) which declare such alienations 
absolutely void^ a6 initio^ no discontinuance can by 
such means be effected. (6) 

3. Bt Dbscbnt. (c) 

^ Descents^ which take away entries^ are when any 
one^ seized by any means whatsoever of the inherit- 
ance of a corporeal hereditament, dies^ whereby the 
same descends to his heir: in this case^ however 
feeble the right of the ancestor might be^ the entry 
of any other person who claims title to the freehold is 
taken away ; and he cannot recover possession against 
the heir by this summary method^ but is driven to his 
action to gain a legal seisin of the estate. And this^ 
first, because the heir comes to the estate by act of 
law^ and not by his own act ; the law therefore pro- 
tects his title, and will not suffer his possession to be 
divested^ till the claimant hath proved a better right. 
Secondly, because the heir may not suddenly know 
the true state of his title; and therefore the law. 



(a) 1 Eliz. c. 19. 13 £liz. c. 10. 

(6) F. N. B. 194. 

(c) It 18 scarcely possible to 
suggest a case, in which the doc- 
triue of descent cast can be now so 
applied, as to prevent a claimant 
from maintaining ^ectment, as, 
from the principles of disseisin at 
election, he may always lay his 
demise in the time of the ancestor, 
and elect not to be disadsed. But 



a general acoomit of the doctrine 
of descent cast is given here, in 
order to render this part of the 
subject complete. Vide Taylor d. 
Atkins V. Horde (Burr. 60.) where 
the history and principles of the 
doctrine of descent cast are most 
ably investigated by Lord Mans- 
field. Vide also William d. Hughes 
V. Thomas, (12 East. 141.) 
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which is ever indulgent to heirs, takes away the entn 
of such claimant as Delected to enter on the an- 
cestor^ who was well able to defend his title ; and 
leaves the claimant only the remedy of «m action 
against the heir. Thirdly^ this was admirablj 
adapted to the military spirit of the feudal tenares, 
and tended to make the feudatory bold in war ; since 
his children could not, by any mere entry of another^ 
be dispossessed of the lands whereof he died 
seized. And^ lastly^ it is agreeable to the dictates 
of reason, and general principles of law.^ (a) 

This doctrine of descent cast does not apply^ i(tbe 
claimant be under any legal disabilities during the 
life of the ancestor, eitiier of in&ncy^ coverture, 
imprisonment, insanity, or being out of the realm; 
because in all these cases there is no neglect or laches 
in the claimant, and therefore no descent shall bar or 
take away his entry. (6) Nor does it affect copy- 
hold, or customary estates, where the freehold is io 
the lord ; (c) nor cases where the party has not asy 
remedy but by entry, as a devisee, (d) 

The right of entry may be tolled, or taken away, 
by a descent cast, in cases of abatement^ intrusioo; 
and disseisin. 

By the common law, if an abator, or intruder, or 
disseisor, died in peaceable possession, the descent to 
the heir gave to him a right of possession, and took 

(a) 3 Blk. Com. 176. East 299. 

(6) Liu. 1. 3. c. 6. (d) Co. JJtt. 940, (b). 

(c) Doe d. Cook v. Danvers, 7 
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away fvom the true owner his right of entry, although 
such death happened immediately after the wrongful 
acquisition of the lands ; but by the statute of 32 
Hen. VIIL c. 33, it is provided^ tiiat ^^the dying 
^ seized of any disseisor of and in any lands, &c. hay* 
'^ ^ ing no title therein^ shall not be deemed a descent to 
take away the entry of the person^ or bis heir, who 
had the lawful title of entry at the time of the descent, 
^ unless tiie disseisor has had peaceable possession for 
les five years next after the disseisin^ without entry or 
7 continual daim by the person entitled.'' This statute, 

however, being a penal one, is constructed strictly, and 
plj. does not extend to the feoffee, or donee of the disseisor, 

[in mediate or immediate, and therefore the descent in 
Off such cases remains as at the common law. (a) It is 
e 3 also said, that abators and intruders are not within 
tfi the statute : but the successors of bodies politic and 

III corporate in cases of disseisin are within its remedy, 

\i although the statute speak of him that at the time of 

^1 such descent had title of entry, or his heirs ; for the 

^ statute clearly extends to tiie fn-edecessw, being dis- 

seised, and consequently without naming his suc- 
cessor extendeth to him,, for he is the person that, at 
^ the time oi such descent, had title of entry, (b) 



If there be tenant for life, the reversion in-fee, and 
tenant for life be disseised, and die, and the disseisor 
afterwards die within five years, the reversioner is 
within the benefit of the statute, and his entry is not 
taken away ; for, after the. death, of the .tenant, for 
life, it is a continuation of the same disseisin to the 

(fl) Co. Litt 266. Tailbois, Plow. 38. 47. 

(6) Co. Litt. 238. Wimbish v. 
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reversioner. But if the disseisor had died seised, and 
the tenant for life had afterwards died, there the 
descent would have taken away the entry of the re- 
versioner, because there was no continoation of the 
same disseisin upon the reversioner. The act only 
continues a right of entry in the disseisee, where 
a right of entry was once in him ; but in the last case 
a right of entry never was in the reversioner, and 
consequently never having had the right of possession^ 
he is not a disseissee within the statute, to punish the 
possession of the heir as an actual ouster, since ike 
reversioner was never actually ousted either by the 
original disseisor, or his heir, (a) 






\n 



It is immaterial whether the descent be io tke col- 
lateral line or lineal ; (6) but a dying seized of an 
estate for life, or of a reversion, or remainder, wiU 
not take away an entry ; (c) because, for this pur- 
pose, it is essentially necessary that die disseisor 
should die seized both of the fee or fee-tail and free- 
hold. If, therefore, the disseisor make a lease for 
his own life, or the life of another, and die seized of 
the reversion, this descent will not take away the 
entry, because although he had the fee he had not the 
freehold at the time of his death ; but if he make 
a lease for years and die seized of the reversion, the 
entry will be taken away, for the fee and freehold are 
both in him. The law is the same in the case of a 
remainder, and when the land is extended upon a 
statute, judgment, or recognizance, (d) 



(a) Co. Litt. 238. Wimbish i\ 
Tailbois, Plow. 38. 47. 
(h) Co. Litt. 339, (fr). 



(r) Litt 8. 387, 388. 
(«/) Co. Litt. 239, (6). 
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It 18 also necessary that the descent of the fee and 
jEireebold be inmediate to bar the entry. Hence^ if 
feme disseisoress take husband^ and have issue, and 
afterwards the hosbcund die, such descent will not take 
away- the entry of the disseissee; because the heir 
cones not to the fee and freehold at once, the latter 
hafving been suspended until the death of the father, 
who was tenant by the courtesy, (a) 

To constitute a descent, therefore, which shall 
take away an entry, it appears, that there must be 
a dying seized in demesne of a corporeal inheritance, 
either in fee or fee-tail, that the rightful owner be 
under no legal disability in the time of the ancestor, 
and also in those cases to which die statute of 32 Hen. 
VIII. c 33, extends, that the disseisor have five years 
quiet possession of the lands. 

« 

3. By tub Statutb of Libutations. 

By the statute of 21 Jac. I. c« 16. s. 1, it is enacted, 
tiiat ^no person shall make any entry upon any 
lands, &c. but within twenty years next after his right 
or title shall first descend, or accrue ; and in defiiult 
thereof such person so not entering, and his heir, 
shall be utterly disabled from such entry.'' Section 
the second enacts, ^^ that if any person having a right 
or title of entry shall be, at the time of the said right 
or title first descended, accrued, come, or fallen, 
within the age of twenty-one years, feme covert, nan 
compos mentis, imprisoned, or beyond seas, then such 



(a) Lift. 8. 594. 
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persoo, and his keir, mar, liul w ill M t— iiog Hie nid 
tvrentr years be expired^ tmng kis actkm, or mafce 
his entrr, asbemickt bai^fe done before tUs act, anas 
sodi person, or kis heir, skaO^ wxikn ten fan next 
after kis and tkcir foil age, disooTertore, ooning of 
sound nmid, enl argcm e g t out of prison, or coning 
into tkis reahny or deatk, take benefit of, and aiw ibrtk 
the same, and at no period «&er die said ten years." 

From tke ancient doctrine fif mmUmm teatpus oc- 
cmrrii regi, tke King is not bonnd by tUs statute, (a) 
nor are eodeamstical peisons witkin it, becaose k 
wooM be an indirect means of evading tke statutes 
made to prohibit tkeir alienations; bot, widi tkese 
exceptions, tke statute applies to all persons, capable 
of a right to enter ; and, tkerefiire, if it appear tkat 
tkere kas been a possessaon by tke defendant, or 
tkose under wkom ke kolds, for tke last twenty years, 
adverse to tke tide of tke claimant, and tkat tke 
claimant kas not been prevented from prosecuting his 
claim earlier, bv reason of some of tke disabilities 
allowed by tke statute, ke will be barred of kis re* 
medy by ejectment 

It is not easy to define wbat will constitute an ad- 
verse kolding of tkis nature, bot it may be sa^y 
laid down tkat an adverse possession will be nega- 
tived, wken the parties claim under tke same tide^ 

(«)^«taL9.Geo.III.c.l6,the ycus next before soit or claim ; 

HJDg ift disabled from ciaiming and ooo9ei|iiently ao advene pos- 

tidc;, (eicept to liberties and fian- session of lands for sixty years will 

cfaisei,) nnleM the same shall ac- now be a good title even against 

cnie within the space of sixty the Crown. 
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when tiie possession of one party is consistaat with 
the title of the other^ when the party claiming title 
has never in contemplation of law been out of pos- 
session^ and when the possessor has acknowledged a 
title in the claimant. 

First, where the parties claim under the same title. 

As if a man seized of certain land in-fee have issue 
two sons^ and die seized, and the younger son enter 
by abatement into the land, the statute will not 
operate against the elder son ; for when the younger 
son so abates into the land after the death of his 
father, before an entry made by the elder son, the 
law intends that he entered claiming as heir to his 
father, by which title the elder son also claims, (a) 
So also if the defendant should make title under the 
sister of the lessor of the plaintiff, and prove that she 
had enjoyed the estate above twenty years, and that 
he had entered as heir to her, the court would not 
regard it, because her possession would be construed 
to be by courtesy, and not to make a disherison, but 
by silence to preserve the possession of the brother^ 
and therefore not within the intent of the statute ; 
though, if the brother be once in actual possession, 
and ousted by his sister, it would it seems be otherwise, 
for then her entry conld not possibly be construed 
to be to preserve his possession, (b) 

Secondly, where the possession of one party is 
consistent with the title of the other. 

(a) Co. Litt 8. 306. (6).— Sharrington v. Strotton, Plow. 

(6) B. N. P. 102. Co. ,Litt S4S, 298, 306. 
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Thus^ where by a marriage-settlement a certain 
copyhold estate of the wife was limited to the use of 
the survivor in-fee^ but no surrender was made to the 
use of the settlement, and, after the death of the 
wife^ the husband was admitted to tlie lands pursuant 
to the equitable title acquired by the settlement^ it 
was held that if he had had no other title than tfie 
admission^ a possession by him for twenty years 
would have barred the heir-at-law of the wife ; but as 
it appeared that there was a custom in the maaor for 
the husband to hold the lands for his life^ in the 
nature of a tenant by the courtesy^ and this without 
any admittance after the death qf the wtfe^ the pos- 
session of the copyhold by the husband was referred 
to this title^ and not to the admission under the settie^ 
ment; and such possession being consistent with the 
title of the heir-at-law, he was allowed to maintain 
ejectment against the devisee of the husband]^ within 
twenty years afler the husband*s deaths though more 
than twenty years afler the death of the wife« (a) 



I I 



And although one third part of the premises had 
been settled, many years before the marriage, upon 
a third person for life, and the steward of the manor, 
appointed by the heir-at-law and her husband, had 
constantly debited himself with the receipt of two^ 
thirds of the rent for the husband, on account of his 
wife^ and the remaining one-third for the annuitant, 
yet, as no surrender had been made to the trustees 
of the annuitant, it was held that such payment to him 
must be taken to be with the consent of the person 



(a) Doc d, Milner v. Brightwen, 10 East. 588. 
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entifled by law to tiie whole premises^ so as to do 
away the notion of adverse possession by tiie husband 
of that thirds distinct from his possession of the other 
two-thirds as tenant by the courte^ vAer the wife's 
dwtk. 

So also where a party devised a certain estate to 
his nephew and two neices^ as tenants in common, 
and one of them died in the testator^s lifc^time^ leav- 
ing an iafiunt daughter ; and after the testator's deaths 
the nephew and surviving neice covenanted to convey 
one*tkird to a tmstee, upon trust to convey the saneie 
to the infant if she attained twenty-one^ or lotbc^wise 
to themselves, bait no conveyance was executed 
pursuant to tbedeed^but a third of the rents were 
reMtvedby the trustee for the ose of the infant dnrin^ 
her lifetime/ It was held that there wb^s no adverse 
pOBStasion until the death of the infiint, and that iftie' 
devisee ibfi'the nephew might maintain (geCtment'fi^ ' 
his share of the undividisd third, within twenty yemn - 
after the infant's death, although more than twenty 
yelirs< after the death of the nephew, (a) 

So also where at^pyholderwith the licence of *the 
lond leased the copyhold lands for forty yeai^, wilft 
a proviso for re-entry if the rent shoald be in 'arrear, 
and made a will devising soch cfopyhdd lands to A\ 
and died, twenty years of the lease being then miex-^ 
pi red, and the heir at law received the rent fVom ihd 
lessee from* the time of tlie death of the copyholder 

(a) Doe. d. Colclough v. Halse, 3. B. &. C. 757. 

E 
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until tbe expiration of the lease^ and for ten years 
afterwards^ when tbe devisee brought an action of 
ejectment; it was holden that the lessee was not 
barred of this remedy by the statate of limitations, 
although more than twenty years had elapsed from 
tbe time of the death of the testator^ and the for- 
feiture of the lease by non-payment of rent to the 
devisee ; fbr until the termination of the lease ihe 
devisee had no right to enter except for the forfeiture^ 
and although he might have entered by reason of the 
forfeiture, yet he was not bound to do so. (a) 

But where copyhold lands were granted to A. for 
the lives of herself and jB., and in reversion to C, 
for other lives ; and j4. died^ having devised to S., 
who entered and kept possession for more than 
twenty years ; it was held^ that C was barred by the 
statute after B.'s death from maintaining ejectmeoty 
for that C.'s right of possesion accrued on the deadi 
of A., inasmuch as there cannot be a general occu- 
pant of copyhold land, (b) 

So also where the rents^ issues> and profits of a 
trust estate were received by a cestui que trust for 
more than twenty years after the creation of the 
trusty without any interference of the trustees^ soeh 
possession, Sc€. being consistent with, and secured 
to the cestui que trust, by the terms of the trusts 
deed, the receipt was held not to be adverse to the 
title of the trustees, so as to bar their ejectment 
against the grantees of the cestui que trusty brought 



(a) Doe d. Cook v\ Danvers, 7 (6) Doe d, Foster v. Scott, 4 B. 
East 299. & C. 700. 
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afiter the twenty years, (a) Amil indeed^ as the cesttd 
que trust is a tenant at will (b) to the trustees, dud his 
possession is the possession of the trustees^ the statute 
will never operate between trastee and cestui que 
trust, except in very particalar cases; although it 
seems that if a cestui que trust seU or devise the 
estate, and the vendee or devisee obtain possessien 
of the title deed» and enler, and do no act recog* 
nizing the trustee's title^ the statute will operate from 
die time of such entiy. (c) 



In like numner the payment of interest upon a 
rtgage will prevent thastatiite from running ageinsi 
tbe morigagee, although he may not have been in 
possessioii' of the laods for upwards of twenty years^ 
because such possession is consistent with the original 
i^eement of the parties, (d) 

It seems as yet a very oneettled point, whether an 
encroachment upon the waste adjoining to the de- 
mised premises by a lessee^ and uninterrupted pos- 
seission thereof by him for twenty years, shall give to 
the lessee a possessory right Aereto, or whether he 
shall be deemed to have endesed the waste, in right 
of the deoased premises, for tbe benefit of the lessor 
after the expiration of the term. Lord Kenyon, C. J., 
Lee, C.J., and Thompson, B., have held that the 
encroachment belongs to the lessee, whilst on the 

(a) Keuie d. Lord Byron v. Dor- PuidMsen, 3d EdiC a41« 

dou^ 8 East. S48. (</) Hatcher v. Fineux, Lord 

(0 Gree V. RoUe» Lord Raym. Raym. 740. Hall v. Doe d. Sur^ 

716. teesy 5 B. & A. 687. 

(c) Vide Sugden*s Vendors and 

R 2 
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Other baiid^ Heatb» J^ Butler, J.^ Pmyn, B.» and 
Graham^ B.^ have held that the landlord is entitled to 
it. (a) 

But at all eveuts, it seems clear^ thi^t such pos- 
session will be adverse to the rights o£ the pom- 
moners, and indeed to the lord himself excepting as 
landlord at tiie expiration of the lease. (6) 

It should however^ be observed^ that althoagfa 
twenty years peaceable possession will undoubtedly 
be a good title against the lord^ qud lord^ if tibie pos- 
session were^ in the first instance^ taken in defiance of 
him^ and no acknowledgment at any time afterwards 
made^ yet, that if the possession be at first by .the 
lord's permission^ or the party subsequently make ap 
acknowledgment that the lands were originally jso 
taken, the. statute will never run against the lord ; 
for the possession of a tenant at will for ever so many 
years is no disseisin, (c) 

On this principle, where a party enclosed a small 
piece of waste land, and occupied it for thirty 7far9 
without paying rent, and at the esxpiration of that 
time the owner of the adjoining land demanded jbxx.- 
pence rent, which the party paid on three 3ev9ral 
occasions, it was held, that this evidence,. in the 
absence of aU, other circumstances, was oonclusiye 



(a) Doe d, Coldough «. Miillinery Taunt fi06. 

1 £sp. 460. Creach v. Wilmoty 8 (6) Creach v. Wilmot, 9 Taunt. 

Taunt 160, (m not'u,) Doe d, 160, (m notit.) 

Challuor v. Dayies, 1 Esp. 461. (c) B.N. P. 104. 
Bryan d. Child o. Winwood, 1 
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to show that the occupation of the defendant began 
by permission .(a) 

So also^ where a cottage standing in the comer of a 
meadow^ (belonging to the lord of a manor,) but sepa- 
rated from the meadow, and from a highway by a 
bedge^ had been occupied for about twenty years with- 
out any payment of rent^ and then^ upon possession 
being demanded by the lord, was reluctantly given 
up ; and having been so given up was restored to 
the party^ he being at the same time told^ that if 
allowed to resume possession^ it would be only 
during pleasure^ and he kept possession for fifteen 
years more^ and never paid any rent; it was held 
that the jury were warranted in presuming that the 
possession had commenced by the permission of the 
lord. (6) 

Thirdly, an adverse possession will be negatived 
when the party claiming title has never^ in contem- 
plation of law^ been out of possession. 

Thus^ when A. devised lands to B. and his heirs^ 
and died, and B. died^ and the heir of J3., and a 
stranger entered and took the profits for twenty years^ 
upon ejectment brought by the devisee of the heir of 
B. against the stranger^ it was held that this percep- 
tion of the rents and profits by the stranger was not 
adverse to the devisee's title; because, when two 
men are in possession, the law adjudges it to be the 



(fl) Doc d, Jackson v. Wilkinson, (4) Doe d, Tliompson i». Clark 
3 B &C.413. 8 B.&C.ri7. 
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possession of him who hath the ripfht : the lessor of 
the plaintiff, and the defendant, were not tenants in 
common, for the defendant was a mere stranger ; and, 
though he took a moiety of the profits, that would 
not make him a tenant in common; for a man cannot 
disseise another of an undivided moiety, as he may of 
such a number of acres, (a) 

From the principle that the possession of one joint 
tenant, parcener, or tenant in common, is primdjacie 
the possession of his companion also, {b) it follows, 
that the possession of the one can never be considered 
as adverse to the title of the other, unless it be at- 
tended by circumstances demonstrative of an adverse 
intent; or, in other words, whenever one joint tenant, 
tenant in common, or parcener, is in possession, 
his fellow is in contemplation of law in possession 
also, and it is necessary to prove an actual ouster to 
rebut this presumption. 

Some ambiguity, indeed, seems formerly to have 

prevailed as to the meaningof the word actual ouster , 

Ij as though it signified some act accompanied by real 

I force ; (c) but it is now clear, that an actual ouster 

may be inferred from circumstances, which circum- 
stances are matter of evidence to be left to the jury. 
Thus, thirty-six years sole and uninterrupted posses- 
sion by one tenant in common, without any account to, 
demand made, or claim set up by his companion, was 

(a) Reading v. Rawsterne, Ld. v. Keen,7T.R.S86. 
Ray m • 329. (c) Fairclaim d. Fowler v. SbackJe- 

(6) Ford V. Gray, Salk. 285. Smales ton, Burr. 2604. 
V. Dale, Hob. 120. Doe d, Barnet 
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hM to :be saflh^ieiit grcMind for the jary to presame 
an actual oaster of the co-tenant, and they did so 
presume, (a) 

So also^ if 4]pon demand by the co-tenant of his 
moiety, the other refuse to pay, and deny his title, 
saying he claims the whole, and will not pay, and 
continue in possession, such possession is adverse, 
and oaster enough (6) • And in like manner where 
there were two joint tenants df a lease for years, and 
one bade the other go out of the house, and he 
went out accordingly, this was held to be an actual 
muster, (p) 

Upon the same principle, although the entry of 
one is, generally speaking, the entry of both, yet if 
he enter claimmg the whole to himself, it will be m 
entry adverse to his companion, (c) But where there 
was no circumstance to induce a supposition of 
an actual ouster, but a bare perception of the profits 
by one tenant in common for twenty-six years, the 
possession was held not to be adverse. (ciQ And 
where a traont in common levied a fine of the whole 
piemiseSf and afterwards took all the rents and 
profits for four or five years, but it did not appear 
that he held adversely at the time of levying the 
fine, it was held that such fine and receipt were 



(a) Doe d, Fisher «. Proeser, Birdy 11 £ast.49. 

Cowp. «ir. (c) Vin. Ab. v. 14, 512. 

(6) Doe d, Fisher v. Prossery ((OFairdaimtf. Fowler v. Shaokle- 

Cowp. 217. Doe d, Hellings v. ton, 5 Burr. 2604. 
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not iSuflBoieDt'M^deBoe of «n ouster fof Us cf m* 
panioii.(a) 

If» however, in cases of joint tenancy, &c. there 
be suflScient evidence of an actual iimter^ the statute 
will run as in other cases. 

Upon the principles here established, the posses- 
sion of one heir in gavelkind is not the possession of 
tha.otber^ if he enter with an advert istentid oust 
the other, (b) 

If an estate descend to parceners, one of whom 
is under a disability, which continues more than 
twenfy years, and the other does not enter wiihin 
twenty yews, the disability of the one does not p«e- 
serve the title of the other after the twenty years 
have elap^. (c) 

Fourthly, when the possessor has acknowledged 
a title in the claimaivt. 

Thus, where a lease for a long term had. been 
gn^nted^ by the Iprd of the manor, to the rector, ikt 
which the leasee covenanted for himself, his executons, 
and assigns, to pay, during the continuance of the 
term, a certain annual rent, and also all the tithe 
straw of wheat and rye within the parish, and the les- 
see and his assigns (the succeeding rectors) continued 

(a) Peaceable d. Homblovrer v. (6) Davenport « Tyrrell, Blk.675- 
Ready 1 East 568, 574, ted vide (c) Roe d, Langdon v. Rowlston^ 
Story V. Windsor, 2 Atk. 630, 632. 2 TaunL 441. 
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in posaeasion finr twenty years and upwards after the 
expiration of the term> without payment of rent, but 
during that twenty years suffered the heir of the 
lessor to take the tythe of the wheat and rye straw ; 
it was held^ that such sufferance was evidence of 
an agreement between the lessor and lessee^ or 
their heirs and assigns respectively^ that the les* 
see^ or his assigns^ should continue his possession, 
if the lessor, and his heirs, were permitted to receive 
the tithe as before, and that consequently there 
was no adverse holding in the assignee of the 
lessee, (a) 

To enable a party to take advantage of the exten* 
sion of time granted by the second section of this 
statute, it is necessary that the disability to enter 
should exist at the time when his title accrued, for if 
he had the power to enter, but for an instant, no sub- 
sequent disability will be sufficient to arrest the ope* 
ration of the statute. And the principle is the same 
where a disability, existing at the time of the com- 
mencement of the title^ is afterwards removed, and 
a subsequent disability ensues; the statute con-* 
tinning to run, notwithstanding the second disability. 
It was once, indeed, endeavoured to distinguish be- 
tween cases of voluntary and involuntary disability 
in this respect, and to maintain that an involuntary 
disability, as insanity, occurring after the statute had 
begun to run, would suspend its progress, but the 
argument was over-ruled, upon the principle that 
a different construction had always been given to all 

(tt) Roe d. Pellat v. Ferrers, 1 Bos. aiid PuU. 612. 



58 OP TSB TITIiS^ &C. IN THB 

the statotes of limitatioiui^ and that math wiee du- 
tinctiooa woald be prodactiTe of uiifl(duefl{€0 

It was aaid^ by Lord ChaneaUor Hardwidce^ da 
if a man, both of iKm-sane nmDoiy and out of tkr 
kingdom, come into the kingdom, and tken gp im: 
of the kingdom, his non-sane memaiy ocmtmanig. 
his privilege, as to being out of the kiag^dooi, is 
gone; and his privilege, as to non*«aiie neniorT, 
will begin from the time he Mturns to his sesMs. (i) 

When the ancestor to whom the right first aocnKS, 
dies under a disability which suspends the operatioff 
of the statate, his heir must make his entry wiHiiD teo 
years next after his ancestor's death, prmrided wm 
than twenty years have elapsed from the time of ti^ 
commencement of the ancestor's title^ to the tiae of 
the expiration of the ten years, (c) 

It was once indeed contended that the meanaig of 
this second section of the statate was, to allow every 
person at least twenty years afler their tide accro^^ 
if there were a continuing disability from the death of 
the ancestor last seized, and ten years more to the beir 
of the person dying under a disability, which teo 
years were in addition to the twenty years allowed by 
the first clause. But it was justly observed by ^ 
courts that if this construction obtained there wsb do 
calculating how far the statute might be carried by 

(a) Doe d. Duroure v. Jones, (6) Sturt v. MeUish, S Atk. 610» 

4 T. R. 300; et vUk Stowdl v. Ld. 614. 

Zouch, Plow. 366. Cotterell v, (c) Doe d. George o. Jesfloo, ^ 

Diitton, 4 Taunt. 826. East. 80. 
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parents and children dying tinder age> or GQAliniiifig 
under other disabilities in succession ; that the word 
death in the second clause meant and referred to the 
^ ^ death of the person iotohom the right first accrued^ 
'7^' and was probably introduced in order to obviate the 
^ ^ difficulty which had arisen in the case of Stowdl v. 
^ ^ Lord Zouch^ (a) upon the construction of the statute 
^ ^ of fines from the omission of that word ; and that the 
>Wit statute meant that the heir of every person^ to which 
iisM person a right of entry had accrued during any of the 
disabilities there stated^ should have ten years from 
iiiu the death of his asteestw, to whom the right €rst ac- 
ikif crued during the period of disability^ and who died 
inn under such disability, notwithstanding the twenty 
mk years, from the first accruing of the title to the an- 
te, cestor^ should have before expired, (b) 



Having thus discussed the general principles of the 
action^ that a claimant in ejectment must have both 
1^ the legal and possessory title^ the partiovlar persons, 

)ii who, by reason of their estate and interest in the 

If lands^ are entitled to this action^ must next be consi- 

^ dered ; remembering always, that a right of entry or 

^ possession is supposed to accompany their legal title. 



1. Tbnant for Ybars — FOR Life — in Tail*— or 
TN Feb. 

It has been said by a learned writer, that a tenant 
for years cannot before entry maintain an action of 

(a) Plow. 366. East. 00. 

(6) Doe d, George v JeseoD, 6 



60 



OF THB TITLfi^ &C. IK THB 



trespass^ or ejectment ; because those acts complain 
of a violation of the possession, and therefore canoot 
be maintained by any person who has not had an ac- 
tual possession ; (a) but this reasoning does not seem 
applicable to the modem principles of the remedy by 
ejectment (b) 

2. MORTOAQEB. 



After the mortgage becomes fdrfeited^ the mort- 
gagee may immediately proceed by ejectment against 
the mortgagor^ without any notice or demand of 
possession, (c) 

If the party in possession is not the mortgagor him- 



(a) 1 Cru. Dig. 248. et vide, 
4 Bac. Ab. 188. 

(6) Goodright d. Hare v. Cator, 
Doug. 477, 86. 

(c) Doe(<.Fi8herv.(^le8y5Bing. 
4S1, S.C. S M. & P. 49.-1116 diffi- 
culties with which the courts have 
been beset, in defining the situation 
of a mortgagor in possesuon, after a 
forfeiture of the mortgage, with 
respectto his mortgageej are curious. 
In Moss V. Gallimore, Doug. 379, 
88, Lord Mansiidd says, ^ He is 
not properly a tenant at will to the 
mortgagee ; he b like a tenant at 
will." In Buck v. Wright, 1 T. R. 
381, Ashurst, J. says, ^ a mort- 
gagor is as much, if not more like 
a receiver than a tenant at will : 
in truth, he is not either ('* and 
again, *< Mortgagors and mortgagees 
are characters as well known, and 



their rights, powers, and interests, 
SA well settl«d> as m^ in th^ li^w." 
In Partridge v. Ball, 5 B. &'A. 604, it 
is said, Fer Curiam^ ** a mortgagor is 
a tenant within the dbic^tseM: M* 
nition of that word ;" and the lesro- 
ed reporter commences a Ipng note 
on the case reported, with this sen- 
tence, <'As long as the mortgagor 
or bis heir is in possofisioli ^tbe 
land, and the legal ownership is in 
the mortgagee, there must subsist a 
tenancy between the parties;** whilst 
in Doe d. Bobf^ v. Bftaisfy, 8 B- & 
C. 767, Lord Tenterden says, " The 
mortgagor is not in the situation of 
tenant at all, or at all events, he is 
not more than a tenant at sufiferaxioe, 
but in a peculiar character^ and lis* 
ble to be treated as tenant or as tiw- 
passer at the option of the mort- 
gagee." 
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sielf^ but a person claiming qnder a l^ase granted by 
the mortgagor prior, to the mortgage, the mortgagee 
will be bound by it; (a) but if the lease be made sub* 
9i;quently to the mortgage, without the privity of the 
mortgagee^ it will be no defence to an ejectment 
brought by the mortgagee; because the mortgagor 
has no power to let leases not subject to every cir-* 
cumstanoe of the mortgage, (b) The principle extends 
also to cases where the party in possession is tenant 
from year to year to the mortgagor«(c) 

« 

., If the mortgagee assign the mortgage^ and the 
assignee assign to another, the last assignee may 
maintain ejectment for the mortgaged premises, (d) 

If there be two several mortgages of the same 
landSf the mortgagee who has the legal estate will be 
entitled to recover in an ejectment against the other 
mortgagee, although his mortgage be posterior in 
point of time, (e) 

3. Lord of a Manor. 

When the tenant of copyhold premises has com* 
mitted an act by which he forfeits his lands, he who 
is lord, at the time of the forfeiture committed, may 
maintain an ejectment for the recovery of them ; but 
this right is confined to the lord for the time being, 
unless the act of forfeiture destroy the estate^ and 

(a) Doe d. Da Costa v. Wharfon, cher, S East. 449. 

dT.ItS. (<0 Smartle v. Williams, Salk. 

(6) Kecch d. Warne «. Hall, 845. 

Doug. %U (0 Goodtitle d Norris v. Moigan, 

(c) Thunder d. Weaver v. Bel- 1 T. R. 755. 
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then the heir of the lord; in whose time it wm com- 
mittedy may also take advantage of it (a) 



Where, however, a copyholder, holding of a raanor 
belonging to a bishopric, committed a fbrfeitore bj 
felling timber during the vacancy of the see, the sac- 
ceeding bishop was allowed to maintain an eQecboetd 
against* him. (b) 

The right of the lord to maintain ejectnoieiit agaiosf 
his copyholder, for a forfeiture by committing^ waste, 
win not be taken away by an intermedii^ estate in 
remainder, between the life estate of the eapjholdnf 
and the lord^s reversion ; for if it were, the tensnt 
for life, and remainder-man, by combining* together, 
migM strip the inheritance of all the timber, (c) 

When an inclosure has been made iitnn the waste 
for twelve or thirte^a years, and seen by the stew- 
ard of the same lord from time to time without objf^ 
tion made, it may be presumed by the jury to have 
been made by the licence of the lord, and an ejectmeDt 
cannot be maintained by him against the tenant with- 
out a previous notice to throw it up. {(f) 

It has never been expressly decided whether the 
statute of limitations will run against the lord* in case 
of a forfeiture by a copyholder, and bar his taking 
advantage of it after a lapse of twenty years ; but 



(a) Wat. Copy. vol. 1. 324 ta 353. (c) Doc d. Folkes v. Clements, « 

Doe d. Tarrant tu Hellier, 3 T. R. Maul, flc SeL es. 

169. (rf) Doe d. Foley v. Wilson, H 

(6) B. N. P. 107. East. 6«. 
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from Ae langaage of Lord Kenyon^ G« J. m the case 
of Doe d. TarraDt v. Hellier^ it seems that its provi- 
sions would be applicable to this as well as to all 
other rights of entry, (a) 

4. GOPTHOUDBB. 

Whilst the ancient practice of the action of eject- 
ment prevailed^ it seems to have been holden, that 
a copyholder could not maintain an ejectment^ upon 
a demise for a longer term than a year^ unless the 
Itcence of the Icwrd were first obtained^ or a special 
eustom existed in the manor enabling him to make 
tonger leases : and; in some authorities^ it is even 
doubted^ whether an ejectment can in any case be 
supported by a copyholder, (b) But since the intro- 
duction of the modem practice, these objections are 
wholly obvialed^ and the common consent rule is 
now sufficient to enable a copyholder to maintain 
ejectment. 

A copyholder who claims by descent as keir, may 
maintain ejectment without admittance, as his title is 
complete against all the worid^ except the lord^ imme- 
diately upon the death of the ancestor ; (c) but if 
it be necessary for him to proceed against the lord for 
aseizure on thedeath of the ancestor, he must prove that 
he has tendered himself to be admitted at the lord's 

(a) 3 T. R. 162^179. Eastoourt v. Weeks, 1 Lut. 79^— 

(6) Stepbens v. Eliot, Cro. Eliz. 80S. 

488. Goodwin v. Long^iint, Cro. (c) Rex. v Rennetty S. T. R. 

Eitx. 536. Sparks* case, Cro. Eliz. 197. 
676. Downinghain*8case,Owen,17. 
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ix>art, or that the lord has done some act dispenaiii^ 
with such tender, (a) 

When also the lord grants a reversion of a copy-* 
hold expectant on a life estate, as the grantee ac- 
quires a perfect title by the grant only^ he may on the 
termination of the life estate maintain ejectment 
without admittance. (6) 

But in all cases where the copyholder claims as 
surrenderee, (c) as the surrender and admittance 
make but one conveyance^ (d ) the legal title does not 
vest in the surrenderee, and of course he cannot 
maintain ejectment, until after admittance; bat 
when admitted, the title relates back to the time 
of the surrender, against all persons but the lord ; 
and therefore a surrenderee may recover in eject- 
ment against his surrenderor, or a stranger^ upon 



(a) Doe d, Burrdl v. Bellamy, 8 
M. & S. 87. 

{h) Roe d. Cash v. Loveless, 3 
B. & A. 453. 

(c) Id the case of Doe d. Warry 
v. Miller, (1 T. R. 31)3,) it was en- 
deavoured to assimilate to copyhold 
principles, the pnu;tice of the So- 
ciety of New Inn, in granting out 
their chambers for lives. It is cus- 
tomary with that Society, in such 
grants, to insert a clause, that the 
tenant shall not sell or assign, with- 
out the licence of the Society, and 
for the grantees, when they wish to 
transfer their interest, to surrender 
the chambers (upon a proper deed 
stamp) to the Treasurer and An- 



cients, to the intent that they shall 
grant the said cliambers to the 
transferree ; which subsequentgraiit 
b never in point of fact made, but 
simply an entiy of admittance in- 
serted in the Society's books. It 
is therefore evident, that after the 
first surrender, the legal estate al- 
ways remains in the Treasurer and 
Ancients, as trustees for the sub- 
sequent tranferrees respectively, and 
that the terms surrender and ad^ 
milttmce bear not the slighest re- 
semblance in their meaning, to die 
surrender, and admittance to copy- 
hold premises. 

{d) Roe d, Jeffereys v, Hicks^ %. 
Wils. 13. 15. 
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a' chemise laM between the times of admiftaince 
and surrender^ provided the admittance be made 
before the day of the trial, (a) 

Where the devisee of a customary estate^ which 
had been smrendered to the use of the will, died 
before admittance, it was holden that her devisee, 
though afterwards admitted, could not recover in 
ejectment ; for the admittance of the second devisee 
had iHi relation to the last legal surrender, and the 
legal title remained in the heir of the last sur* 
renderor. (6) 

5. Lessbe of a Guptholder. 



Ifi a cdp^holder, without licence, make a liease'for 
one year, dr, with licence, make a lease for many 
years, and the lessee be ejected, he shall not sue in 
the lord's court by plaint, but shall have an ejectment 
at4:lie eomraon law ; because he has not a customary 
estate by copy, but a warrantable eaisJLe by the. 
of common law. (c) 



6. Widow for her Free-Bench. 



(a) Holdfast il. WooIIhamd v. Clap- 
ham, 1 T. R. GOO. Doe d. Ben- 
ningfcou v. Hatl, 16 East SOS. 
A$huntJ.\n delWering the judgment 
of the court in Holdfast d. Wooll- 
hams V, Clapham, was of opinion 
that the surrenderee mig^t maintain 
ejectment against bis surrenderor, 
although not admitted before the 
trial, because the surrenderor is but 
a tnatee to hi$ mntnderee ; but it 



ft 

should seem, since the legal estate 
remains in the surrenderor until the 
time of admittance, that this doc- 
trine is not applicable to the present 
principles of the action. Vide Doe 
d. Da Costa v. Wharton, 8 T. R. 2. 
B. N. P. 109. 

(*) Doe d, Vernon v, Vernon, '7 
East. 8. 

(c) Co. Copy. s. 5. Goodwin v, 
Long^urst, Cro. Eliz. 5S5. 

F 
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When there is a custom in a manor tibat the widow 
shall enjoy^ daring her widowhood^ the whole, or 
part of the customary lands^ wherewith her husband 
died seized, as of free-bench, she may, after chal- 
leuging her rights and praying to be admitted, (a) 
maintain ejectment for them without admittance, even 
against the lord ; because it is an excrescence which^ 
by the custom and the law, grows out of the 
estate. (6) 

But if the widow's claim be in the nature of dower, 
an ejectment will not lie before assignment, (c) but 
she must levy a plaint in the nature of a writ of 
dower, in the lord's court, (d) 

7. OuARniAN IN SooAOB, (e) or Tbstambntart 
Guardian appointed pursuant to flie statute 12 Car. 
11. c. 24. s. 8. (/) 



But a guardian for nurture cannot maintain eject- 
ment, for he cannot make leases for years, either 
in his own name, or in the name of the infant; 
because he has only the care of the person, and 
education of the infant, and has nothing to do with 
the lands merely in virtue of his office, (g) 

(a) Co. Copy. 8. 5. Goodwin v, 184. 

Longihunt, Cro. Elix. 535. (e) litt soc. 123, 124. Wade v. 

(b) Doe d. Burrell v, Bellamy, Cole, Ld. Raym. 130. 

2 M. & S. 87. (/) Bedell v. Constable, Vaugh. 

(c) Jordan v. Stone, Hutt. 18. 177. Doe d, Pany v. Hodgson, 
Howard v. Bartlett, Hob. 181. Doe 2 Wils. 129. 

d. Nutt V. Nutt, 2 C. & P. 430. (g) Batclifi'a case, 3 Co. 37. 

{d) Chapman v. Shaipe, 2 Show. 
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8. Infant, (a) 

It is difficalt to discorer any principle upon which 
both infant and guardian can have the power of 
maintaining ejectment for the same lands^ unless^ 
indeed^ the power of the infant be limited to those 
cases, in which no testamentary guardian has been 
appointed^ and the infant is either above the age 
of fourteen years^ or^ being under that age^ has bad 
no person to take upon himself the office of guardian 
in socage. No case, certainly, can be found in which 
this distinction has been taken, but it is not incon- 
sistent with the doctrine respecting guardians in 
socage, and accords most fiilly with the established 
principles of the action of ejectment, 

9. Assignee of a Bankkupt, (b) or Insolvent 
Debtor, (c) 

As all the bankrupt's property^ real and personal, 
is vested in the assignees by the statute 13 Eliz. c. 7. 
ss. J, 2, it follows of course, that they must be in- 
vested with all the power necessary to obtain pos- 
session of it ; and the general assignment gives them 
a title to all the leaseholds (except for lives) belonging 
to the bankrupt, whether the same be in his posses- 
sion at the time of the bankruptcy, or acquired by him 

(«)Riid9taav. Yates, Maich. 141. (6) Beck dL Hawkins v. Welsh, 
Zoucb V. ParsoDS, Burr. 1794. 1806. 1 Wils. S76. 
Noke v. Windham, Stran. 694. (c) Doe d, Clarke v. Spencer, 5 
Maddon d. Baker v. White, 2 T. R. Bing. 903. 370. 
159. 

F 2 
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afterwards. Bat with respect to the freehold lands 
of the bankrupt^ they do not pass by such assigameot, 
but must by the provisions of the statute of Elizabeth 
be conveyed by the commissioners by deed indented 
and enrolled ; and until the enrolment as well as tbe 
bargain and sale is completed, the assignees cannot 
maintain ejectment. The bargain and sale also onlj 
affects the lands to which the bankrupt is entitled at 
the time of its execution ; if he acquire any future 
real estates^ there must be a new bargain and sale to 
vest the legal estate in the assignees, (a) 



When a trader being seized of an estate for 
with a general power of appointment^ with remain- 
der in default of appointment to himself in-fee, afler 
he had committed an act of bankruptcy^ executed bis 
appointment in favour of an appointee, and was then 
declared a bankrupt, and assigned the premises by 
bargain and sale to his assignee ; it was held that the 
appointment was void, and that the assignee had a 
sufficient legal title to maintain ejectment, (b) 

A difference prevails between cases of bankruptcy 
and insolvency^ where the party is possessed of a 
term of years. In the former case, the term does 
not pass by the assignment of the commissioners to 
the assignees, unless they elect to accept it; and 

• 

if they decline to accept^ the term will remain m 
the bankrupt, as though no commission had issued^ 
unless he deliver up the lease within fourteen days 

(a) Ex parte Proudfoot, 1 Atk. B. & A. 93. Vide 6 Geo. IV. c. «»• 
858. £sp. N. P. 431. 8. 81. 

(6) Doe d. Coleman v. Britain, 8 
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to the lessor, and he may maintain ejectment^ if 
ousted^ notwithstanding his bankruptcy. But in the 
case of an insolvent debtor^ the term vests absolutely 
in the provisional assignee by the assignment to him ; 
and if the assignee subsequently appointed should 
elect not to accept the term^ it will not revert to the 
insolvent^ but the lessor must make his application to 
the Insolvent Courts who have power to make such 
order therein as they shall deem just, (a) 

10. GoNusBB OP A Statute-Merchant or Sta- 
ple. (6) 

11. Tenant by Eleoit. 

It is laid down in the case of Lowthal v. Tomkins, 
(c) that if a tenant by elegit desire to obtain actual 
possession of the lands, he must bring an ejectment^ 
for the sheriff under the writ delivers only the legal 
possession; which doctrine is recognized by Lord 
Kenyon^ C. J. in the case of Taylor v. Cole; (d) but 
in the case of Rogers v. Pitcher^ (e) it is said by 
Gibbs^ G. J. ^^I am aware that it has in several places 
been said, that the tenant in elegit cannot obtain pos- 
session without an ejectment^ but I have always been 
of a different opinion. There is no case in which a 
party may maintain ejectment in which he cannot 

(fl) 6 Geo. IV. c. 16. s. 75. 7. Geo. C. & P. 526. 

IV.C.57.S. 23.1 Win.IV.Doed. Pal- (h) Co. Litt. 42. a. Hammond 

mer v. Ai]drewSy4Bing. 348. Doe d, v. Wood, Salk. 563. 

Clarke v. Spencer, 3 Bing. 203, 370. (c) 2 Eq. Ca. Ab. 380, 

Copeland v. Stephens,,! B. & A. 593. (d) 3 T. R. 295. 

Crofts V. Pick, 8 Moore, 384; S.C. (e) 6 Twmt. 202. 
1 Bing. 154. Lindsay v. Limbert, 2 
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enter. The ejectment supposes that he has entered ; 
and that the lessor may do it by another^ and not 
enter himself; is not very intelligible. I would not, 
however, consider the present case as now deciding 
these points which I only throw oat in answer to tiie 
argument that has been used." (a) 

When a tenant in possession diairoed under a lease 
granted prior to the date of the judgment against his 
lessor, it was held that the tenant by elegit could not 
recover in ejectment ; because the lessee's tide being 
prior in point of time, the legal estate was in him ; (6) 
but where the possession of the tenant was subsequent 
to the date of the judgment, although prior by two 
years to the issuing of the writ of elegit and inquisi- 
tion thereon, the title of the tenant by elegit was not 
barred, (c) If, however, the tenant does not himself 
claim this protection, but suffers judgment by default, 
it will not avail the judgment debtor, though he may 
appear as landlord and defend the action, (d) 

12. Personal Representative, (e) 

This right is of course confined to those lands 
which the testator, or intestate, held for a term of 
years; but it is immaterial whether the ouster be 
after, or before the death of the testator, or intes* 
tate. (/) 

(a) 6 Taiuit. 90S. {d) Doe d. Cheese v. Creed, S 

{b) Doe d. Da Costa o. Wharton, M. & P. 648. 

8T.R. 2. (e) 4Edw.ni.c.7. 

(c) Doe d. Putland v. HUder, 8 B. (/) Slade's case, 4 Co. 92, 95, («). 

^ A. 782. Doerf. Shore w. Porter, S T. R, 13. 
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Personal representatives may recover in efectment 
under the statute 39 Gar« IL c* 3. s. 13^ apprt^riat-^ 
ing: estates beld pur autre vie where there is no 
special occupant But this statute does not extend \f^ 
copyhokls^ and therefore one who was admitted te* 
nant upon a claim as administrator de bonis nan to 
the grantee of a copyhold pur autre vie, was not per* 
mitted to maintain ejectment (a) 

13. Dbvisbb. 

Where the devise is of a freehold interest, the 
devisee may immediately^ and without any posses- 
sion, maintaiB cgectment for the lands devised ; (6) 
but if it be a legacy of a term of years, he must first 
obtain the assent of the executors to the bequest (c) 
MHien^ however^ such assent is obtained^ the legal 
estate vests absolutely in the legatee, and he nmy 
maintain ejectment against the eucntor, as well as 
against a strangw. (d) 

14. OaAinrEB of ▲ Rbht-Ghabgb, having power 
to enter upon the lands, if the rent be in arrear, and 
hold tbem until satisfiaiction. (e) 

These fights of entry are always taken strictly; 
and where a man gave a leasehold estate by will to 
B., his executors, 8gc,, subject to a rent-cbarge to bis 
wife during her widowhood, with a power to the 

(a) Zoucfa d. Fone v. Tone, 7 (d) Doe d. Lord Say and Sde o. 

East. 186. Guy, 3 East. 120. 

(6) Co. litt 340, (6). (e) Jcttnott v. Cowley, 1 Saiind. 

(c) Young V. Holmes, Stran. 70. 112. 
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widow to eater, for noa^-payoieiA of rent, and to en- 
joy^ &c. until the arrears were satisfied, • and in case 
of the widow's marriage^ he willed that B. should pay 
the rent-charge to C, his executors, administrators, 
and . assigns, it was holden that C's executors^ after 
the widow's marriage^ and C/s subsequent death, had 
no right .of .entry for non-payment of the rent- 
charge, (a) 

15. Assignee of the Reversion, upon a Right of 
Re-entry for Condition broken. (6) 

By the common law, no one could take advantage 
of a condition^ or covenant^ but the immediate g^rantor, 
or his heirs; a principle consistent with the old 
feuckd maxims, but highly injurious to the rights o( 
grantors, when the practice of alienating estates be- 
came general^ and. leases for years a valuable pos- 
session. To remedy this evil^ it is enacted by the 
32 Hen. YIII. c. 34^ that the grantees^ or assignees 
of a reversion shall have the same rights and ad- 
vantages^ with respect to the forfeitures of estates^ bs 
the heirs of individuals^ and the successors of cor- 
porations, had until that time solely enjoyed; and 
this statute is made most general in its operation^ by 
particularly including the grants from the Monarch 
of those lands^ which had then recently become the 
property of the crown by the dissolution of the mo- 
nasteries. 



(a) Hassell d, Ilodson v.Gowth- (6) 3^ Hen. VIII. c. 34. 
vfaite, Wille«, 500. 
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The words of the statute grant the privilege of re- 
entry to the assigpiees ^' for non-payment of rent, or 
for doing waste^ or for other forfeiture ;'^ but these 
latter words have been limited in their interpretation 
to '^ other forfeiture of the same nature,^ and extend 
to the breach of such conditions only, as are incident 
to the reversion^ or for the benefit of the estate. 
Thus, the assignee may take advantage of conditions for 
keeping houses in repair^ for making of fences^ scouring 
of ditches^ preserving of woods^ &c. but not of colla- 
teral conditions^ as for the payment of a sum in gross^ 
or for the delivery of com, or wood, or such like, (a) 

In Spencer's case^ (6) many differences are taken 
and agreed between collateral or personal covenants, 
and covenants which run with the land or are inci- 
dent to the reversion; and much learning is dis- 
played, which it would be foreign to the purposes 
of this treatise to discuss ; but it may be useful to 
present a concise view of the decided cases. 

A. covenanted for himself his executors and ad- 
ministrators, that he would build a wall upon part 
of the land demised ; the assignee was not bound 
by this covenant, because the wall was not in esse at the 
time of the demise made, but to be newly built after ; 
but it was resolved, that if the lessee had covenanted 
for himself and his assigns expressly, it would have 
bound the assignee, although the wall was not in esse, 
inasmuch as what was covenanted to be done, was 
to be done on the land demised ;(c) but if the 

(a) Co. Litt. 215, (6.) (c) Spencer's case, 5. Co. 16. BalJy 

(6) 5 Coke, 16. t>. Wells, 3 Wils. 25. 
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matter covenanted to be done does in no man- 
ner touch or concern the thing demised^ as to boiU 
a wall on other land^ or pay a collateral sum to the 
lessor^ the assignee, though named, will not be 
bound, (a) 



A covenant in a lease of land, that the lessee or 
assigns will not hire persons to work on tlie demised 
premises who are settled in other parishes, is a cdlate- 
ral covenant, and does not bind the assignee^ althoagli 
expressly named ; for it does in no way affect ^ 
thing demised, although it may collaterally affect 
the lessor by increasing the poor rates upon him. (6) 

A covenant to supply the demised premises with 
good water during the term runs with the land, for 
it is a covenant which respects the premises demised, 
and the manner of enjoyment, (c) 

A covenant to insure against fire, premises si- 
tuated within the weekly bills of mortality mentioned 
in 14 Geo. IIL c. 78, is a covenant that runs with the 
land ; because, by the operation of the 83rd sec. 
(which enables the landlord, by application to the 
directors of the insurance office, to have the sum 
insured laid out in rebuilding the premises) this is 
in effect a covenant to lay out a given sum of rnooey 
in rebuilding or repairing premises in case of damage 
by fire, which clearly is a covenant running with the 



(a) Vernon v. Smith, 5 B, & A. 1. (c) Jourdain v. WilsoOi 4 B. & 

(6) The Mayor of Congleton v, A. 266. 
Pattison, 10 East. 130. 
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• 

land. ZC Best^ J. was of opinion^ that if the premises 
had not been^within the limits of the act, it would not 
have varied the case> because the original covenantee 
could not avail himself of the covenant^ inasmuch 
as after the assignment he sustains no loss by the 
destruction of the buildings ; and ^^a covenant in a 
lease, which the covenantee cannot^ after his assign- 
ment^ take advantage of, and which is beneficial to 
the assignee as such, will go with the estate as- 
signed f and he defines collateral covenants to be 
such covenants as are beneficial to the lessor, with- 
out regard to his continuing the owner of the estate ; 
but the judgments of the other judges proceed entire- 
ly on the ground of the locality of the premises, (a) 

A. being seized of a mill, and of certain lands, 
granted a lease of the latter for years, the lessee 
yielding and paying to the lessor his heirs and as- 
signs, certain rents, and doing suit to the mill of the 
lessor his heirs and assigns, by grinding all such corn 
there as should grow upon the demised premises; 
this reservation of the suit to the mill is in the nature 
of a rent, and the implied covenant to render it re- 
sulting from the reddendum, is a covenant that runs 
with the land, so long as the oumership of the mill 
and the demised premises belong to the same per- 
son, (b) 

A condition that a lessee shall not assign over his 
term, without licence from the lessor, is a collateral 

(o) Vernon v. Smith, 5 B. & A. 1. (b) Vivyan v, Arthur, 1 B.& C. 410. 
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condition ; and cannot be taken advantage of by the 
assignee of the lessor, (a) 

The assignee of part of the reversion in all the 
lands demised^ is an assignee within this statute^ but 
the assignee of the reversion in part of the lands is 
not ; for the condition being entire^ cannot be appor- 
tioned by the act of the parties, bat shall be destroy- 
ed. If, therefore, A. be lessee for years of three 
acres, with condition of re-entry, and the reversion 
of all the three acres be granted to B.for hfe^ ox far 
yearSy B. can take advantage of the breach of the 
condition ; bat if a reversion of any nature whatso- 
ever, even inrfee, of two cures only, be granted to 5. 
he cannot, (b) 

A cestui que use, and bargainee of the reversion, 
are within this statute, because they are assignees by 
act of the party ; but it does not extend to persons 
coming in by act of the law, as the lord by escheat; 
(b) nor to an assignee by estoppel only ; (c) nor to 
one who is in of another's estate, and therefore if the 
reversion, expectant on the determination of the term, 
be merged in the reversion in-fee, the reversion is no 
longer within the statute, (jd) 

This estate is held not to extend to gifts in-tail^ {b] 



(a) Lucas v. How, Sir T. Raym. (c) Awder v. Nokes, Moore, 419 

250. Collins V. Silley, Stiles 265. (d) Threr r. Barton, Moore, 9*- 

Pennant's case, 3 Co. 64. Chaworth v, Philips,^Moorc, 8T6. 

(6) Co. Litt. 215, (fl), Webb v. Russell, 3 T. C. 393. 401. 
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but copyhold lands are within its intention and 
equity {a) 

16. One haying had an adybrse Possession for 
TWENTY Years. 

An adYarse possession for twenty years is not only 
an aYailable defence to the party whilst he continues 
in possession, but it giYes him (unless affected by 
some of the exceptiYe proYisions in the statute of 
limitations) (b) a complete possessory right to the 
lands^ and is a sufficient title to enable him to main- 
tain an ejectment against any person who ousts him 
afler the expiration of the twenty years, (c) 

It seems that this doctrine will hold between the 
party haYing had the adYerse possession for. twenty 
years^ and the legal owner of the lands^ although 
the party haYing had the possession afterwards 
desert the premises, and the right owner peaceably 
enter thereon, {d) 

But if the possession of the party be affected by 
any of the proYisions of the second section of the 
statute of limitations^ {b) or if the lands be the pro- 
perty of the Crown or the Church, the defendant may 
aYail himself thereof, in answer to the claim arising 
from the adterse possession, without showing any title 



(a) Glover v. Cope« Carth. 205. mond, 741 . 

iP) Ante, 46. 55. (rf) Doe d. Burrough v. Reade, 

(c) Stocker o. Barney, Ld. Ray- 8 East. 358. 
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in himself. If indeed the lands are Grown lands^ and 
the claimant has been ousted by a wrong doer, after 
an uninterrupted possession for more than tweotj 
jears^ a grant of them from the Grown will be pre- 
sumed in his favour, unless the Grown is incapable 01 
making such grant; but if such incapacity exist, a 
grant of course cannot be presumed ; and no pos- 
session for less than sixty years will then be soffi 
cient to enable him to maintain an ejectment And in- 
deed as the Stat. 9 6. 1. c« 16^ only bars the sint 
of the Grown after a continuing adverse possessioD 
of sixty years, but does not also give a title to the 
adverse possessor, it may be doubted whether tof 
length of possession of Grown lands not grantabk 
by the Grown will be a suflScient title to support an 
ejectment, (a) 

17. GORPORATION AOORBOATB^ OR SOLE. 

It was formerly doubted whether an ejectment could 
be maintained by the King, because an ejectment is 
for an injury done to the possession, and the King 
cannot be put out of possession. But this reason- 
ing seems only to apply where the King is made 
plaintiff, and not where he is the iessor of the pl(tt^ 
tiff; for it is the lessee^ and not the lessor, who bj 
the legal fiction is supposed to be ousted ; and it ^ 
held, that where the possession is not acttialfy in ^ 
King, but in lease to another, there, if a stranger 
enter on the lessee, he gains possession witbout 
taking the reversion out of the Grown, and may have 

(a) Goodtitle d. Parker v. Baldwin, 11 East. 488. 
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his ejectment to recover the possession, if be be af- 
terwards ousted; because there is a possession in 
pais J and not in the King^ and that possession is not 
privileged by prerogative. Hence it follows^ that 
the King's lessee may likewise have an ejectment to 
punish the trespasser^ and to recover the possession 
which was taken from him. (a) 

In cases^ however^ included in the stat. 8 Hen. VI, 
16^ and 18 Hen. VI. 6^ which prohibit the granting 
to farm of lands^ seized into the King's hands upon 
inquest before escheators^ until such inquest shall be 
returned in the Chancery or Exchequer^ and for a 
month afterwards^ if the King's title in the same be 
not found of record^ and avoid all grants made con- 
trary thereto^ the King cannot maintain an ejectment 
until all the previous requisites are complied with : 
for^ even presuming the right and possession to be in 
the Grown immediately on the death of the person 
last seized, the King has no power to grant the same 
until after office founds and, consequently^ he must 
be considered to be himself in possession, and there* 
fore unable to give a title to his lessee. (6) 

18. Churchwardens and Ovbrsbbrs op the Poor 
for lands belonging to the parish* 

To remedy the practical inconveniences which 
frequently arose from the difficulty of substantiate 



(a) Payne*s case, 3 Leon. 305. (h) Doe d, Ilayne v. Redfern, 13 
Lee V. Norris, Cro. £liz. 331. East. 90. 
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ing a legal title to parish lands^ (a) it was enacted 
by the stat. 55 Geo. III. c. 12^ s. 17, that cborcb^ 
wardens and overseers of the poor, and their saccey 
sors, should take and hold in the nature of a bod^ 
corporate, for and on behalf of the parish^ all build- 
ings^ lands, and hereditaments belonging to the parish; 
and that in all actions, suits^ and other proceedings 
for or in relation to any such building^s^ lands, or 
hereditaments^ it shall be sufficient to name the over- 
seers and churchwardens of the poor for the time 
being, describing them as churchwardens and over- 
seers of the poor of the parish for which they shall 
act, and that no suit or other proceeding shall abatf 
by reason of the death of any such churchwarden or 
overseer. 

In order to constitute the body corporate inteoded 
by this act, there must be two overseers^ and a 
churchwarden or churchwardens ; and where there 
were two overseers appointed, one of whom was 
afterwards appointed (by custom) sole churchwarden, 
the act did not vest parish property in them, (b) 

1 9. Rector, or Vicar, for Tithes, (c) 

The statute which gives this remedy for tithes, in- ' 
eludes only lay impropriators, leaving spiritual per- 
sons to pursue the old remedy in the Ecclesiastical 
Court ; though the doctrine has since been extended 

(a) Doe d. Grundy v. Clarke, 14 433. 

East. 488. (c) Camdl v. Clavering^ I^ 

{h) Woodcock v.Gibson,4 B. & C. Raym. 789. 
462. Phillips V. Pearse, 5 B. & C. 
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by analogy to tithes in the hands of the clergy .(a) 
But an ejectment for tithes can only be maintained 
against persons claiming or pretending to have title 
thereto^ and not against such persons as refuse or 
deny to set them out^ which is called subtraction of 
tithes: (6) nor will it lie where the tithes are not 
taken in kind^ but an annual sum is paid in lieu 
thereof, (c) 

A parson cannot maintain ejectment for glebe land 
after sequestration, (d) 

As a simoniacal presentation is altogether void^ 
the presentee of the King may^ after institution and 
induction, maintain ejectment against a parson, who 
has been simoniacally presented^ although he has 
been in the receipt of the rents and profits of the 
rectory, {e) 

20. Trustees. 

In aU cases in whidh the trusts are not executed by 
the' statute of uses^ the legal estate vests in the trus- 
tees, and of course in such cases they may maintain 
ejectment. 

The principles upon which this doctrine is founded 



(a) Co. Litt. 169. Baldwin v. (d) Doe d. Morgan o. Bluck, 3 
Wine, Cro. Car. SOI. Camp. 447. 

(A) S and 3 Edw. VI. c. IS. 8. 13. (€) Doe d. Watson o. Fletcher, 
(c) Dyer, 116, (6). 8 B. «c C. 35. 

O 



82 OP THE TITLE^ &C. IK THE 

have already been discussed ; (a) and it therefore onh 
remains to consider a few cases, in which the trustees 
have been held to take, or not to take^ the legal 
estate. 

A distinction has been made between a devise to 
a person in trust to pay aver the rents and profits to 
another, (b) and a devise in trust to permit some otktr 
person to receive the rents and profits; the legal estate, 
in the first case, being held to be vested in the trustee. 
and, in the latter, in the cestui que trust ; tboogk, 
to use the words of Sir James Mansfield^ G. J. ''It 
seems miraculous how such a distinction becaioe 
established; for good sense requires that in botii 
cases it should be equally a trusty and that Ae es- 
tate should be executed in the trustee; — ^for bo^oD 
a man be said to permit and suffer, who has no estate, 
and no power to hinder the cestui que trust from ^^ 
ceiving 1^ (c) It has, indeed, in several cases, beeo 
argued, that a devise to trustees to receive the rents 
and profits, and pay them over, will not vest the 
legal estate in the trustees, unless something is r^ 
quired of the trustees which renders it necessary tiiat 
they should have an interest in the lands, as to psj 
rates and taxes, &c. ; but this doctrine has not J^ 
been sanctioned by any decision of the Courts ; thougk 

(fl) Ante, 33. Broughton v, Langley, SaJi- ^^■ 

(6) Shcp. Touch. 482. 1 Eq. Cas. S. C. 1 Lut. 814. Burchett».I>ff' 

Ab. 383, 384. Shapland v. Smith, dant, 2 Vent 311* Ttrnf^-^'^ 

Brown, Chan. Cas. 75. SiWester rf. v. Moody, 3 Bing. 3. 

Law V. Wilson, 2 T. R. 444. Jones (c) Doe d. Leksester v. BigS^ ' 

V. Ld. Say and Sele, 8 Yin. Ab. 262. Taunt. 109. 113. 
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certainly it has Imppened in all the later cases^ that 
the trufltees kwe been mqnired to do other aets^ as 
wcU as to pay the rmts Mid prafi(s,(a) 

In cases where ib kr neeessary for tiie paiposes of 
the trust tiiat the trustees should take the legal estate^ 
it Will he held fo vest in &em^ tiiough Hie devise he, 
thftt ikey sujkr attd permit the cestui^fue trust to re- 
ceiye the rentff and profita; as where the trust was, 
that the trustees should permit a feme cawrt to re- 
ceive and take tiie rents and profits^ daring hernataral 
life, fer her sole and separate nse^ they were held to 
have the legal estate ; sack constractiou being neces*- 
sary to give legal effect to the testator's intention to 
secure the henefidal interest to the separate use of the 
/ewtf covert, {b) And where lands were conveyed 
to trustees^ and their heirs, in trust, that the trustees 
should^ witii the consent of A^ sell the • inheritance in 
fee, and apply the purchase^nooey to certain trusts 
mentioned in the deed^ with a proviso, that the rents> 
is8ue8> and profits, until the sale of the inheritance, 
shoidd be received by mwk person, amdfor suck uses, 
as they would have been if the deed had not been 
madei, it was held, notwithstanding the. proviso, that 
the estate was executed in the trustees immediately, 
even before A. had given his consent to the sale ; and 
that it was not a mere power of sale annexed to tiie 
legal estate of the owner, (r) 



(a) Jones o. Ld. Say and Sele, (6) Harton v, Harton, 7 T. R. 

3 Vin. Ab. 26^. Kenrick v. Lord 652. , 

Beauolerk, S B. It P. 175. Doe <#. (c) Keeae if. Lord Bjron v. Dear- 

Hallen o. Ironmonger, S East 533. don, 8 East 248. 

G 2 
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Id like amnner, where tke devise was to .^. in trost, 
to permit and suffer the testator's widow to bare, 
bold^ use, occupy, possess and enjoy the full free asd 
uninterrupted possession and nse of all interest of 
monies in the funds, and rents and profits arising frosi 
the testator's houses for her natural life, if she shooM 
remain unmarried ; and that her receipts for all rents, 
Sgc. with the approbation of any one of the trustees^ 
should be good and valid, she providing for and eda- 
cating property the testator's children, and also pav- 
ing certain annuities ; and in case the widow shodd 
marry again, then upon certain other trusts ; it tras 
held that the use was executed in the devisees io 
trust, and upon this ground, that the testator, hayii; 
made (be approbation of the trustees necessaiy to 
the widow's receipts, showed that he did not ioteod 
to give her a legal estate ; and Gibbs, J. said, '^ The 
rule has been misconceived. Though an estate be 
devised to A. and his heirs, to the use of B. and b» 
heirs, the Courts will not hold it to be an use executed, 
unless it appears by the whole will to be the testator's 
intent that it should be executed. The Courts wdl 
rather say the use is not executed, because the appro- 
bation of a trustee is made necessary, than that tbe 
approbation of a trustee is not necessary because tbe 
use is executed. The very circumstance which is to 
discharge the tenants, is the approbation of one of 
the trustees. ^ I leave ray wife to receive tbe rents, 
^ provided there is always the controul of one of tbe 
^trustees upon her receipts.' — The testator, there- 
fore, certainly meant that some controul should be 
exercised, — and what could that controul he,eS' 
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oept they were to exercise it in the character of 
trustees ?" (a) 

Where c^rtsia freehold and leasehold premises 
were devised to trustees^ their heirs^ &c. ** to permit 
and st^er the testator's wife to receive and take the 
rents and profits until his son should attain the age of 
twenty-one^^ and the will contained also subsequent 
devises of other lands to the same trustees^ upon 
trusts clearly not executed by the statute, as for the 
payment of debts^ raising portion for younger child- 
ren, &c. and immediately after the last of the dif- 
ferent devises a proviso followed^ ^^ that it should be 
lawful for the trustees^ and the survivor^ at any time 
or times, till aU the said lands, Su:. devised to them^ 
should actualfy become vested in any other person or 
persons, by virtue of the will, or until the same, or 
any part thereof should be absolutely sold as (tfore- 
saidy to lease the same, or any part thereof/* it was 
holden, that the legal estate in the fireehold lands con- 
tained in the first devise^ vested in the widow^ not- 
withstanding that leasehold premises were con- 
tained in the same devise^ (the legal interest in which, 
of course^ vested in the trustees,) and the subsequent 
leasing power given by the will ; because the leasing 
power either extended to none of the lands contained 
in the first devise, or to such of them only as were 
originally vested in the trustees, (namely, the lease- 
holds,) *^ the trustees having no controul over the 
lands in the first devise for any purposes of the tes- 
tator's ivia.'' (b) 

(a) Gregory v. Henderson, 4 (6) Knight </. Phillips v. Smith, 13 
Taunt. 773. East. 155. 
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Where the devise was^ that tiie trustee skmdd pay 
untOy or else permit and stffer the testatmr's niece k 
receive the rents, the legal estate was held to be in 
the niece^ because the words *' to permit and sufler 
came last; and in a will, the last words preyail, 
though in a deed the first, (a) 



In a case where the devise was, '^ I g^ve and be- 
queath my reed estates^ lands, Sgc. and also my per- 
sonal estate, 8cc. to A . JB., upon trust; to the infeot 
that the said A. B., bis heirs, &c. shM first dfaposeof 
my personal estate^ or ^so much thereof as MH be 
sufficient for that purpose, in payment of my debts, 
&c. and as to all my real estates^ wheresoever ad 
whatsoever^ subject to my debts, and^uch chargtor 
charges as I may now, or at any time or times here- 
after, think proper to inate, I give, devise, and be- 
queath the same to C. D.; Jbr the term of his 4ialU' 
ral life, with remainder to E. F., Sic.^ it was boWcn 
that the legal estate was vested in C. D., because as 
intention that the trnstees should pay the debts was 
not apparent on the face of the will, and therefore 
there was no reason for giving the legal estate to the 
trustees, (b) 

Where freehold estates are devised to tiwtees 
and their heirs, with a demise over, difficult questions 
frequently arise, as to the quantum <ff estate taken bf 
the trustees, which it would 'be foreign to the pof' 
poses of this treatise to discuss ; but it may be lai" 

(a) Doe d. Leicester v. Biggs, 3 assigned for their decisioo «* 

Taunt. 109. Mansfield, C. J. in de- given for want of a better, 

livering the judgment of the Court {b) Kenrick v. Beauderk, S B> & 

in this case, said, the reason they P. 175. 
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down as avgeneral principle^ ^tbftt where 119 estate is 
given to trustees^ their heirs^ executors^ adminislarat9r39 
and assigns^ sach words wiU^ according to their natu- 
ral import, give the fee to the trustees, unless it 
deqrljr appears firom the whole will^ that it was not the 
intention of the devisor^ that the trustees should take 
tfaefee^ but some less estate; in which case^ the will 
will he jao construed, as that the less estate should be 
taken, and not the fee ; (a) and of course, in such 
cases, the trustees cannot^ alter the determination of 
such less estate^ maintain ejectment 

As the statute of uses mentions only such persons 
as are seized to the use of others^ it has been held 
not to extend to terms of years, or other chattel in- 
terests^ whereof the termor is not seized, hut only pos- 
sessed; and therefore^ when only a term of years is 
created, whatever the mature of the trusts may be^ the 
statute does not execute the uses^ but the legal estate 
always vests in the trustees. (6) 

And when a term of this kind is created^ it does 
not cease when the trusts are satisfied^ unless there is 
a proviso to that effect in the deed creating the term ; 
and therefore^ when the deed contains no such pro- 
viso^ the legal estate^ however ancient the term may 
be^an^ notwithstanding it may have been assigned to 
attend the inheritance^ will remain outstanding in the 
ti:ustees^ or their representatives^ until it be surren- 

(a) Doe d. Tomkyns v. Willan, & C.357, S. C. 3 B. & C. 19L 

2 B. & A. 84. Houston o. Hughes, (6) Dillon v, Fraine, Foph. 70 

6 B. & C. 408. Murthwaite v. 76; Dyer^ 369 ; Jenk. 244. 
Barnard, 2 B. & B.684, S. C. 2 B. 
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dered 4o the party beneficMdly interaatod, or merge jo 
a larger estate, (a) 



Oopjrhold estates also are not comprekended 
the statute of uses ; because a transmutaitioii of. pos- 
sessioB^ by the sole operation of the • statate^ witboot 
die concurrence or permission of the lord^ woaJd he 
an infringement of the lord's rights^ and would tend 
to bis prejudice ; and therefore^ if a copyhold be sur- 
rendered 4o J. to tbe use of iS., the l^fal. estate will 
not be transferred to B., though he would be entitled 
in equity to the rents and profits, and to call upoa A. 
for a surrender of the estate. (6) 

It seems to have been held, in the case of Roe d. 
Ebrall v. Lowe, (c) that a b<md fide lease, made bj 
an equitable tenant in-tail, will prevent the trustees, 
in whom the legal estate is vested, from recovering in 
ejectment against the lessee ; although^ if the lease 
be granted under suspicious circumstances of fraud 
and imposition^ the trustees will not be barred. But 
this principle cannot now be supported^ and a lease 
from the cestui que trust cannot be set up against tiie 
trustee in any case, without the aid of a court of 
equity. (nQ 

To obviate the inconveniences which may at tioi^ 
arise, when an ejectment is brought by a cestui ^ 
trusty from the operation of the salutary maxim that 
the legal title must prevail, as affecting his sitaatioa 

(a) Vide Sugden's Vendors and (c) 1 H. Blk. 446. 
Purchasers, Sd Edit S63. SOS. (</) Baker v. Mellisb, 10 Vei. Jr« 

{b) Co. Cop. 8. 54. Gilb. Ten. 182. 544. 
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with his trustees^ the jury will in particular cases be 
permitted to presume^ that a regular surrender has 
been made by the trustees of their estate ; thereby 
olothing the cestui que trust with the legal title^ and 
enabling him to recover in the action. Thus a sur- 
render will be presumed if the purposes of the trust- 
estate have been satisfied; (a) or if the beneficial 
occupation of the estate by the possessor induces 
a sttpposition^ that a conveyance of the legal estate 
has been made to the party beneficially interested ; 
or where it is for the interest of the owner of the 
inheritance^ that the term should be considered as 
surrendered^ (6) or when the trust is a plain one^ and 
a court of equity would compel the trustees to make a 
conveyance, (c) But this presumption will not be 
made if the surrender be a breach of the trust ; or 
against the owner of the inheritance whd is interested 
in upholding it ; (cT) or where the title of the party, for 
whom the presumption is required, is a doubtful 
equity only, until a court of equity has first declared 
in fiivour of the equitable title ; (e) nor can the pre- 
sumption be. made by the court, where the merit of 
the case would have warranted such presumption at the 
trial, if it appear, upon a special verdict, or special case 
reserved for their opinion, that the trust-estate though 
satisfied, is still, in point of fact, outstanding in the 
trustees. (/) 



(a) Doe d, Hodsonv. Staple, 9T. (d) Doe d. Graham v. Scott; 11 

R 684. East. 478. 

(6) Doe d. Burdett r. Wright, 3 (e) Keene d,Lord Byron v. Dear- 

B. & C. 7 10. doD, 8 East. 248. 

(c) Doei/,Sybum o. Slade,4 T. (/) Ooodtitle d, Jones v. Jones, 

R.682. 7T. R.43. 
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Where A tem ioi.jemg wacr cansatMl in. 176St, and 
assigned oMeff.to,4^'^rtt8t6e iii«177Ajto Bttendtiw.iDli^r 
ritaf»ce; and i« »l&14 the awoer v£ the inheritettoe 
eKecated a laaimgMsettieflfteiit^ smd ia .1816 oqq* 
yeyed his life intArest in the iestate tO;a {Mucchasw^.as 
a se<;arit7 for a debt,.bot no aasigpttenit of the^mm cn- 
delivery of the deeds relatingitDil;^.todi:place.on either 
occasion; and in 1819 {a few weeks befoie .tbe^tiiQl 
of the caose^) aivaotnal assignment of the term was 
made by the administrator isf the trustee in. 1779, to a 
new trustee, for the purchaser in 1816; it was heU^ 
«upon ejectment being brought hy a prior inpinnhrancer 
against the purchaser, that the jjory were warrantodin 
I>re8ttming that the term had pjreidously ta 1819 been 
surrendeired. (a) Abbott, G^ 1. in deliTering the 
judgment of the court in this -case, observed that the 
principal ground of objection made to the presamp- 
•tion, was^ that it was to be made, agaiast .the owner 
of the inheritance^ the former instances being all in 
favour of such owner ; bat that such presumption 
might be made against, as well as for . the owner, if 
the justice of the case required it ; and instanced the 
case of a mortgagorsettingop a term against his own 
mortgagee, for >if in such case, the term exiated iBt 
.the time of the mortgage, the mortgagor ought in 
honesty to have secured the benefit of it to the mort- 
gagee at the time, and not to have reserved it in his 
own power, as an instrument to defeat his mortgage. 
And he stated as one of the general grounds of a pre- 
sumption, ^^ the existence of a state of things, which 
may most reasonably be accounted for, by supposing 

(a) Doe d. Putland v. Hilder^ 2 B. & C. 782. 
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the p$att»'ffMitmwd/^ "flkstrati&g 4lie .pH«cijpW bjr 
the fyfAn otUke oas^ then' voder ooHsideratioii^ 

Where the demised premises <ivereaettied fwilife 
e/f^ A.y with i f^ mc r to ehnrgeikeiesMe miik an annoiity 
ibr a hesbiMidv aiild' portions for younger chiMreii, and 
power to grant leases ibr tvtrenty^one years ; and As 
granted and appomted the same for five haodred years^ 
to trustees upon trust, if she should by deed so ap- 
point^ by mortgage or sale of the term to raise portions 
for the younger children ; and after such grant and 
appointment^ leased the premises for twenty-one 
years to J8. ; it was held^ that taking the whole deed 
together^ the term^ until it was called into action^ was 
subservient to the leasing power ; and was therefore 
no answer to an ejectment brought by B. (a) 

21. Joint Tenant^ Coparcbnbr^ or Tenant is 
COM HON, against his companion on an actual ouster, (b) 

■ 

22. Lunatic. 

The ejectment must be brought in the name of the 
lunatic ; for his committee is but a bailiff^ and has 
no interest in the land, (c) 

23. And to these we may add, that an awards under 
a submission to arbitration, will give a good title on 
which to maintain this action; for although the 
award cannot have the operation of conveying the 

(a) Deed. Courtall v. Thomas, Cocks v. Darsoo, Hob. 815. Knipe 

9 B. & C. 288. V. Palmer, 2 Wils. ISO. ied vide 

(6) Ante, 54. 48 Geo. III. c. 75. 
(c) Dniry v. Fitch, Hutt 16. 
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land^ there is no reason why the defendant may not 
conclude himself, by his own apjeement, from dis- 
puting the title of the lessor of the plaintiff in eject- 
ment. The parties consent that the award of an ar- 
bitrator chosen by themselves shall be conclosive^ as 
to the right of the land in controversy between th^m ; 
and this is sufficient to bind. them in the action of 
ejectment (a) 

(«} Doe d* Moim v. Bosscr, 8 East 15, 
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CHAPTER IV, 



Of the Cases which require an actual Entry upon the 

land brfore Ejectment brought. 



When an entry is required only to complete the 
claimant's title^ as when a power is reserved to him 
to re-enter for the breach of any condition of a lease^ 
or grant, the common consent rule will be sufficient 
to enable him to maintain ejectment^ without any 
actual entry upon the lands in dispute; but when 
the entry is requisite to rebut • the defendant's title, 
an actual entry upon them must be made, before the 
action can be supported, (a) Such, at least, is the 
principle laid down by Lord Mansfield ; but the ap- 
plication of the latter part of it is now limited to 
cases where fines with proclamations have been levied, 
for in all other cases the common consent rule to 
confess entry is sufficient; and it may be doubted 
whether the necessity of an actual entry, even 
when a fine with proclamations has been levied, 
does not arise firora the construction given to the 
words of the statute of fines, (6) rather than from the 

(a) Per Lord Mansfield, C. J. in 477—84. 
Goodiight d. Hare v. Cater, Doug. (5) 4 Hen. VII. c 124. 
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general principle above mentioned. By that stattiite 
it is enacted^ that when a fine is levied with proda- 
maticms, persons wishing to avoid such fine^ mn^ 
porsae their title^ claim^ or interest, by way of action, 
or lawful entry, within five years Aext after their titk, 
claim, or interest shall accrue ; or (provided at such 
tiflie they be under any legal disability) within five 
years next after such disability shall cease ; and as the 
action of ejectment was not used, at the time of the 
enactment of this statute, for the trial of titles^ the 
word action m it has been interpreted to evteod to 
real actions only, and not to comprehend the remedy 
by^ejectment. When, therefore, a forfeiture is cam- 
mitted by the levyingof a fine with proclamations^ and 
the reversioner, does not resort to a real action^ it 
becomes necessary for him, if he mean to take ad- 
vantage of the forfeiture, to have recourse . to the 
other Qiethod pointed out by the statute, that is to say, 
to make a lawful entry upon the land ; and having 
made the lawful entry, and thereby avoided the fine, 
an ejectment will afterwards lie for the recovery of 
die forfeited lands, in the same manner as if the te- 
nant had forfeited his estate by the breach of aay con- 
dilMn annexed to his grant. 

This seems to be the true principle upon which an 
iictoal entry is deemed necessary wHen a fine with 
|»nieldmiations has been levied ; and it is sanctioned 
by all the modern decisions, although a difierent doc- 
trine was fonnerly maintained. In 1703, it was de- 
clared by all the judges (Price; B. excepted,) that,»i 
case of a fine^ there must be an actual entry ; and 
the two first decisions which are extant after this de- 
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claratioii, iote^ret the maxim to extend to fines ge* 
neraUy, whether Mrith or wiAout prodamations ; and 
consider the necessity of an entry to arise firom the 
puissance of a fine at oonmon law^ and not from the 
provisions of the slatnte of fines, (a). 

It is somewhat singular that neither of these cases 
is noticed in any of the snbseqnent decisions by which 
they have been over-ruled ; (b) although from the so^ 
periority of the modem doctrine^ the omission can by 
no means be regretted. It is (to ase Lord Mansfield's 
words) ^ absurd to entangle men's rights in nets ci 
form without meaning ; and an gectment being a 
mere creature of the oomrt, fiiamed for the purpose a[ 
bringing the right to an examinatiote^ an actual entry 
can be of no service-*' (c) 

It WW in one case held by the Court of King's 
Benth^ at a trial at bar in ejectment, thikt where one 
had made an adual entry into the lands befbre any 
fine was levied, and brought his qeotment 4tftery and 
Ifliid the demise in the declaratioa before tiie time 
of levying the fine, such entry was sufficient to en^ 
title him to a verdict. It is diflfenlt to discover 
the principle of this decision ; for it is evident, by 
the words of the statute^ that an entry iefate the 
levying of a fine, cannot mmd a fine €fflerward$ 
levied ; and if it be said that the entry and 



(a)Berriiigtx)Qtf.Parkhiin^AiM}. Binr. 1805. Jcnkiiis d. Hanis v. 

135. S. C. Stran. 1086. S. C. Id Pritchard, 2 Wils. 46. Doe d. 

East 489. T^ipner d. Peokham r. Duckett o. Watts, 9 East 17. 

Merkrtt, Willes^ 177. (c) Goodright d. Hare v. Cator, 

(6) Gates </. Wi^l v. Btydon, Doug. 4r7. 85» 
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being before the levying of the fine^ enabled the 
lessor to show a good title at the time of the demise^ 
and so prevented the defendant from giving the sob* 
sequent fine in evidence^ there seems no reason wby 
the same effect should not be produced by simpir 
laying the demise before tiie time of levying the 
fine without making an actual entry^ since it is 
clear that an actual entry is never necessary bot to 
avoid a fine, (a) 

A fine cannot be avoided by entry^ exc^t whoi 
the person^ who seeks to avoid it, has a right to enter; 
for if the right of entry be taken away by the fioe, 
and a right of action only remain, as if the fine ope- 
rate as a discontinuance of the estate, a real actioa 
must be resorted to. Such is the case when a Hue is 
levied by a tenant in-tail, (b) But if a tenant in tail 
first alienate his estate by modes of conveyance 
which transfer only the possession^ and not the right 
of possession, as by bargain and sale^ lease and re- 
lease^ covenant to stand seized. Sec. and the grantee 
be seized by virtue of suck conveyance y a fine levied 
afterwards by the tenant in-tail^ will not operate as a 
discontinuance of the estate-tail ; but the remainder- 
man^ or reversioner^ after the death of the tenant in- 
tail without issue^ may enter; provided his entry b^ 
made within five years next aflier his title accrues, i^ 

A fine levied by a tenant for life operates as a for- 
feiture of his estate, and divests also the estate of the 

(fl) Musgrave rf. Hilton v. Shelly, Burr. 704. 
1 Wil9.214. (f) Seymour's case, 10 Co. 96. 

(6) Doc d. Odiame v. Whitehead, Ante, 35. 



OP ACTUAL ENTRY. 97 

remainder-man or reversioner, leaving in him only a 
right of entry. An ieictaal entry mnst, therefore^ be 
made upon the lands, in order to avoid such fine, be- 
fore ejectment can be maintained ; (a) and this entry 
may be made^ and the ejectment brought^ by the party 
next in remainder^ either within five years next after 
the time when the proclamations upon the fine are 
completed by reason of the forfeiture, or within five 
years after the natural determination of the preced- 
ing estate. When also there are several remainder- 
men in succession, tiie laches of one remainder-man 
will not prejudice the others, but each remainder- 
man will be entitled to his right of entry within five 
years after his title accrues, notwithstanding the laches 
c^those who have preceded him. But this right can only 
be exercised by the original remainder-men and rever- 
sioners, and will not pass by assignment or devise, (b) 

When a lessee for years makes a feoffment, and 
then levies a fine to his feoffee, an actual entry is 
necessary to avoid the fine, (c) and the reversions 
may then likewise enter within five years next afl^r 
levying the fine, or within five years next after the 
expiration of the term, (d) 

But where a fine is levied by a tenant for life with- 
out any previous feoffment, although it amounts to a 
forfeiture of his estate, it is, from the want of a free- 

(«) Doe d. Compere «. Hicks 7 T. v Windsor, 8 Ves. 479. 481. 
R.4S3. (d) Whaley v. Tankard, 8 Lev. 

{b) Ooodright d. Fowler v. For- 52. S. C. 1 Vent. 841. S. C. Sir 
rester, 8 East 568. T. Raym. 819. Vide oont. per. Cat- 

(c)Hunt v. Bourne, Salk. 339, line, J.Stowell v. Zouch,Plow.374. 
and the cases there cited. Pomfret (a). Podger's case, 9 Co. 105,(6). 

H 
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hold interest in the parties^ wholly inopertitiye, [a 
and consequently does not require an actual entiy to 
avoid it; but the reversioner may recover the pre- 
mises by ejectment, as upon a right of re-entry h 
the breach of any condition or covenairt contained in 
a lease. (6) 

So likewise a fine levied by a mortgagor is inopera- 
tive, (c) 

It is also necessary that there should be a 
interest in possession in the conusor at the time of 
the fine being levied ; and therefore an actual entrr 
is not necessary where a fine is levied by a person in 
remainder, (d) or by one who has parte^ with tbe un- 
mediate estate of fi*eehold, (e) or who is not actoaO; 
seised at the time of levying the fine. (/) 



As (he possesion of one joint tenant^ parcener^ or 
tenant in coromon^ is in contemplation of law the 
possession of his companion also^ (gi) a fine levied hj 
a joint tenant^ parcener^ or tenant iq common, p^ 
vionsly to an actual ouster of his compapioD, will not 
operate to divest his companion's estate ; sind if ^ 



(fl) Shep. Touch. 14, and thecases 
cited in Hunt v, Boume, 1 Salk, 
939. 341, (b), 

(Jb) Fenn d, Mathews v. Smart, 12 
East. 444, Peaceable d, Horn- 
blower v. Read, 1 East 568. 74. 
Doetf. Burrell v. Perkins, 3 M. & S. 
271. et vide 1 Saund. 319, c . 

(c) Doe d, Surtees v. Hall, 5 
B. & A. 687. 

{d) Roe d, Truscott v. Elliot, 1 



B. & A. 85. Doe d. James v.Hir' 
lis, 5 M. & S. 886. 

(e) Bowe «. Fowfer d. Bayct^ i 
N. R. 1. 

(/) Doe rf. ligbcid v. LawsoD,^ 
B. & C.6O0. Doe d Osboioev. 
Spencer, 1 1 East. 495. Doe A !> 
vis V. Davis, 1 C. & P. 130. 

(g) Ford V. Gray, Salk. W.S-C 
6 Mod. 44. Smales «. Dale^Hct^ 
190. 
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party so kvyiQg. di0 fine afterwards aotoaUy ouat his 
oompanton^ an ejectment nay be maintained against 
him wkfaont an actual entry on the lands, (a) 

If all. the proclamations have not been completed, 
the fine will only enare as a fine at common law, and 
no entry will be necessary to avoid it. (b) When 
alaa a tenant for life does not levy, but merely ac- 
cepts a fine^ although such acceptance will create a 
forfeiture of his estate, (c) yet^ as the person who 
jy^vied the fine had not any estate or interest in the 
lands at the time of levying the fine> it neither alters 
the estate of the tenant for life^ nor divests the re- 
maind^ or reversion^ and consequently no entry is 
necessary to avoid it. (d ) 

A husband claiming lands in right of his wife must 
enter within five years after his title accrues^ or the 
fin^ will operate as a bar during the coverture^ but 
an infiint may avoid a fine by entry at any time 
during his infioicy. (e) 

The entry must be made by the party who claims 
the land> or by some one appointed for him ; (/) 
although if the entry be made by a stranger, in the 
name of the person who has the right, without any 
previous cogunand firom him, and he afterwarda assent 



(a) Peaceable d. UomUower v. ((/)Podger'sca8e, 9Co. 106,(6.) 

Head, 1 East 468. Green v. Proude, 1 Mod. 117. S. C. 

(6) Doe d. Duekett v. Watts» 9 1 Vent. S67, 8. 

{last. 17, 9€i vide Tapner d. Peckbam (e) Doe d. Wright v. Pluiiq>tree, 

V. Merlolt, WiUes>.X77. 8 R & A. 474. 

(c) Co. Litt. 252, (a). (/ ) Co. Litt. 858, (a). 
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to the entiy^ within five years after the fine is levied, 
sach entry will be sufficient, (a) If, however, tlie 
assent be not given within the five years, any sob^ 
sequent assent will not avail ; for the statute of fines, 
being made for the purposes of repose and trtttth 
quilh'ty, is always taken strictly, (b) ' ^ 

■ 

But a guardian by nurture, or in socage, mky enhttt 
in the name of his ward, without any command or as^ 
sent, and such entry shall save his right. So tdio tt6 
remainder-man, or reversioner, or lord of acopyfadid, 
may enter in the name of the tenant for life, years, or 
copyholder; or these particular tenants in the liaittfe 
of the reversioner, or remainder-man, or ihb lonlf, 
without any command or assent, on account of lilb 
privity between these persons, (c) So likewise sth 
entry by a cestui que trust will be sufficient, (d) 



• I 



When one joint tenant, tenant in common, or par- 
cener, enters generally into lands, it will be sufficient 
to avoid the efiect of a fine as to his companion, from 
the principle before mentioned, that the possession of 
one joint tenant, tenant in common, or parcener. Is 
the possession of his companion also, (e) 

With respect to the mode of making the entry, it 
roust be upon the lands comprised in the fine; ior an 

(4i)Co. Dtt. 1145, (a). Fitchetti. (r) Fddgw*a <tee, 9 €4. ,|i|5, 
Adams, Straa. 1198. (a). . , , 

(6) Pollard v. Luttrell, Pop. 108. (d) Gree v. Rolle, 1 Lord itay- 

S.C. Moore, 450. Audley's case, mood, 7 16. . 
Moore, 467. Podger's case, 9 Co. (e) Brook. Ab. Enirt Con, 37. 

106, (a). Audley v. Pollard, Cro. 1 Roll. Abr. 740. Doe dL Gill in 

Eliz. 561. Peanon, 6 East. 173. 



I 
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« 

c^fttry ioto other lands, <:laiining those coniprised in 
the fine, will not be sufficient (a) Thus^ where a 
fine having been levied, the lessor of the plaintiff 
proved that at the gate of the house in question, he 
said to the tenant, that he was heir to the house and 
land, and forbad him to pay more rent to the defend- * 
ciiit, bat did not enter into the house when he made 
the demand, it was agreed that the claim at the gate 
was opt sufficient; but as it appeared that there was 
a court before the house which belonged to it, and 
ihst though the claim was at the gate, yet that it wof 
an the land, and not in the street, the claim was 
holden good. (6) But if a person be prevented by 
forc^ or violence, from entering on the lands whereof 
a fine has been levied, he must then maVe his claim 
as near the land as he pan ; which in that case will 
be as effectual as if he had made an actual entry, (c) 

When all the lands lie in one county, the party 
may enter into any part 6f them, making a declara* 
tion in the name of the whole; but if the lands lie in 
. different counties, there must be separate entries for 
the several counties. (</) The entry must also be 
made animo clamandi, with an intention of claiming 
the fireehold against the fine ; (e) and therefore when 
upon a special verdict in ejectment, it was found 
that a fine had been levied of the premises, and that 
the lessor of the plaintiff entered upon the premises 
with intent to make the demise in the declaratkm 



• • « .. 

(«) fodw . V. SiOiabuiy, Hard. (c) Xitu ^ 419. Co. ^tt. 853, (6). 

400. {d) litt. 8. 417. 

(6) AnoD. Skin. 413. {e) Clarke v. Phillips, 1 Vent. 48. 
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mentioned^ but not for the purpose of avoidbg the 
fiue^ it was held that such entry was not sufficient, (a) 

By the statute 4 Anne, c. 16. s. 15, it is enacted, 
that no daim^ or entry, to be made upon any land^ 
&c. shall be of any force to avoid a fine levied with 
proclamations according to the statute, or a sufficient 
entry within the statute of limitations^ unless upoo 
such entry or claim, an action be commenced within 
one year after the making of such entry or claim, 
and prosecuted with effect ; and therefore^ if the 
claimant fail in the ejectment brought in conseqaeDce 
of the entry> and have not time to commence a second 
ejectment within twelve months aft^r the making of 
the entry^ a second entry must be made. But if the 
actual entry be once made, and the claimant proceed 
to execution in an ejectment brought thereoD> it 
seems clear that the fine is totally avoided^ and that 
no second entry will be necessary, if he be afterwards 
turned out of possession, by the wrong-doer, who 
levied the finej for the fine being once avoided 
shall be void for ever, (b) 

It has been questioned whether an actual entry is 
not necessary to prevent the operation of the statute 
of limitations ; (c) but it seems quite clear firom the 
whole current of authorities, that no entry is neces- 
sary if the action be commenced within the tweo^ 
years. If, however, the twenty years be near ex- 

(a) Berrington d. Dormer v. Park- 366. 
hurst, And. 125. S. C. Stran. 1086. (c) Gogdrighl d. Hai« v. Cater, 

S. C. Willes, dS7. S. C. IS East 489. Doug. 477. 485, (n. 1)- 

(6) Stowell V, Zouch, Plowd. 353. 
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piling before an ejectment is brought^ it will be pru- 
dent to make an actual entry ; for it seems^ that if an 
actual entry be made before the expiration of the 
twenty years^ an ejectment may be brought at any 
time within twelve months after the entry , although the 
»twenty years should in the mean while have expired ; 
and also that if the lessor of the plaintiff fail in his 
first ejectment, whether brought within the twenty 
years or after, he may^ from the provisions of the 
statute of Anne before-mentioned^ bring a second, 
provided this second ejectment be likewise brought 
within a year after the entry is made; whereas^ if an 
ejectment be brought without an actual entry^ and the 
claimant fail in it^ and before another ejectment can 
be brought^ the twenty years expire^ he will be en^ 
tirely barred of this remedy ; because the entry which 
is confessed by the defendant in the first ejectment be- 
ing only a fictitious entry^ and the second ejectment 
being a new action, and not a continuance of the firsts 
it amounts to the same thing as if no entry had been 
confessed^ or no ejectment had been brought until 
after the expiration of the twenty years. 
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CHAPTER V. 



Of the Action cf JSjectment as between Jbandbrd 

and Tenant. 



Tab modern action of ejectment is not confined in 
its beneficial effects^ solely to the trial of disputed 
titles. It is also the common remedy for landlords, ^o 
i\ke determination of tenancies^ to recover the posses* 
sion of their lands from refractory tenatnto ; ^ i^ 
therefore properly belongs to this treatise, to inquira 
into the several relations of landlord and teaant m& 
regard to this remedy^ and to point out the diflefeot 
ways by which the tenant's title to the posaewkuiiiiaj 
be determined^ and the right of entry in the landlord 
accrue. 

A tenancy may be determined in three sevei^ 
ways ; firsts by the effluxion of time, or the happen- 
ing of a particular event; secondly, by a notice from 
the landlord to the tenant to deliver up the posses^ 
sion^ or vice versd ; and thirdly, by a breach on &(^ 
part of the tenant of any condition of his tenancy^ ^ 
by the non-payment of rent^ or the non-performance 
of a covenant. 



OF THB ACTION OF ' BJBCTMBNT^ &C. 106 

No comments are necessary npon the first of these 
divisions ; it sufficient to say generally, that, when 
the time expires, or the particular event happens^ the 
tenancy is at once determined ; and that the landlord 
may immediately maintain an ejectment to recover 
his possession^ without giving any previous notice to 
the tenant, (a) 

The cases comprised in the second division must 
be treated of more fully; and^ to understand per- 
fectly the principles upon which they have been 
decided^ it will be necessary to give a short history 
of that species of tenancy^ now called a tenancy 
ftom year to year. 

» 

It has already been observed^ that untQ the reign* 
of King Henry VII., even a tenant^ having a lease of 
lands* for a definite period, had not a full and com- 
plete remedy when ousted of his possession. The 
tenants^ who during those times occupied lands with- 
olit any specific grants held them by a far more pre- 
carious tenure. A general occupation of lands^'that is 
to say, a holding of the lands of another without any 
certain or determinable estate being limited therein^ was 
then considered as a holding at the will and pleasure 
of the owner of the land ; and the tenant was liable 
to be ^ected^ at any moment^ by the simple determi- 
nation of his landlord's will. But the same enlight- 
ened policy^ which secured to lessees for years the 
coniplete possession of their terms^ soon extended 
itself also to those general holdings^ then called 

(a) Roe d, Jordan v. Ward, 1 H. filk. 97. 
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tenancies at will ; and in the roign of Kiag Henry 
VIII.^ (a) we find it holden by the Courts^ that a gencK 
ral occupation should be considered to be an oconpa- 
tion from year to year ; and that a person so holdjiig 
should not be ejected from his lands, without ft rent 
sonable notice from his landlord to relinquish tibe 
possession. It was also at the same time settled, that 
this reasonable notice should be a notice for half, a 
year, expiring at the end of the tenancy ( because 
otherwise, a notice, reasonable as to duration, ought 
be given, which would notwithstanding operate 
greatly to the prejudice of the tenant, by eating 
him from his lands> immediately before the harve^ 
or other valuable period of the year : and tiiis rdto 
has remained unaltered to the present day, except 
where a different time is established, either by express* 
agreement, or immemorial custom, (b) 

A general occupation of land now theMfiwe ^Hms: 
as a tenancy from year to year, determinable, and 
necessarily determinable^ (c) by a notice to quit; 
and a holding merely at the will of the landlord^ m^n 
cording to the ancient meaning of the term, is an 
estate unknown in modem times, (d) unleas wl)en 
created by express agreement between the parties, (e) 
There is indeed an implied modem tenure d^mmi* 
nated a tenancy at will, but it diflRsrs materially from 
the old tenancy so called, and in trath is scarcely dis^ 

(a) 13 Hea. VIII. 16, (6> (i) Tlttuiuiis m RawUaaoo, 8 

(6) Parker d. Walker v. CoDstable, Burr. ia03--9. 

3 Wils. 25. {e) Richardson v. Lengridge, 4 

(c) Doe d. Warner v. Brown, 8 Taunt 1S8. 
East 165. 
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tmgmdhaMer from & Biere peiaiiwire oocupaticm of tiM 
famd^ittdepeDdentofthe relatianfhip of landlord aad 
toMiit. Tbk kind of teuaey arises^ when the party 
ill in pdsMsaioii of the premises with the privity (a) 
afld consent of the owner^ no express tenancy having 
been created^ and no act having been done by the 
Owner impliedly acknowledging sach party as bis. 
teottiL As where he has been let into posseasion 
pendn^ a treaty for a purchase or a lease,(6) or 
linder a leate or agreement for a lease which is void, (c) 
or where having been tenant for a term which has 
expired^ he continues in possession negociating for a 
new one. (d) In all these^ and the like cases, it is 
holden that the party being lawfully in possession^ 
cannot be ejected until such lawful possession is 
detormined^ either by demand of possession^ breaking 
off the treaty, or otherwise^ and the party is called a 
tenant at will ; but in any of these cases if the land- 
lord receive rent whilst the party is so in possession^ 
or do any other act amounting to an acknowledgment 
of a subsisting tenancy, a tenancy from year to year 
wfll be created thereby, {e) 



It is singular that we do not find in the old authori- 



(a) Doe d. Knight v. Quiglcy, d 
CMMj^i 505. lUgbl 1^ Lewis v. 

JohnsoD, 2 Taunt. 148. Doe d. 
Leeson v. Sayer, 3 Camp. 8. 

(iy«06bdlMe<i. Galloway v. Her- 
bert, 4 T. R. 680. Doe A Warner 
9. BrowiM, 8 East. 165. Doe d. 
Newby v. Jackson, 1 B. Sc C.448. 

(c) Doe d. HoUingsworth v. Sten- 



nett, 2Esp.7l7. 

(<i) Denntf. BfiiDetf.RaivMna,ta 
£a9t«61. Doe (/. Foley V. Wilsop, 
11 East. 56. 

(e) Doe d. Rigge v. Bell, 5 T. R. 
471. ClaytDDv. Blakey|8T.R.3. 
Thunder d* Weaver v. Belcher, 3 
East. 449, 451. Doe d. Wamer v. 
Browne, 8 East. 165. 
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ties^ any decisions relative to Botioss to quk^dthoigl 
the practice of giving then has been so long esli- 
lished ; but daring the last sixty yean they hit 
become objects of considerable attentioD to oareonii^ 
and there is now no dtficnUy in reducing their ieq» 
sites to a clear and satisfactory system. 



In considering the uses and requisites 
to quit, our first inquiry will be directed to diose ps- 
ticular cases in which implied tenancies from year b 
year are citeated^ although the direct relationship o( 
landlord and tenant does not exist; we shall ttes 
consider by whom, and to whom^ the notice sbosidb 
given; then proceed to the form of the notice^d 
the particular times required in certatn cas^, b 
its expiration ; and lastly point out tiie menofl ^ 
which the notice may be waived. 

A mortgagee may maintain ejectment tgni^ * 
mortgagor^ after the forfeiture of the nortg^ 
without any previous notice to quit, or demand 
of possession ; (a) and the under lessees of^ 
mortgagor may also in like manner be ejeetoi 
provided they have been let into possession by d^ 
mortgagor^ subsequent to the mortgage,! adHi ^ 
out the privity of the mortgagee ; and it is ixf^ 
terial whether they bold as tenants frooiyear to y^» 
or by leases executed after the date of the m0^^' 
But if a lease be granted by a mortgagor with tk 
concurrence of the mortgagee^ or if a mortgage 
with knowledge that the mortgagor has granted a 

(a) Doe d. Fisher v. Giles, 5 Bing.491. $. C. 3* M« & P* J^9. 
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lease, encoarage the tenant to lay oat money apon 
the prenises^ it may admit of doubt whether by such 
coaduet the mortgagee has not confirmed the lease, 
or 80 far at least acknowledged the lessee as his 
tcmast, as to render a notice to quit necessary before 
be can maintain ejectment against him. (a) With 
respect to tenancies created prior to the mortgage, 
theeitoaition of the mortgagee is of course the same 
as that of the mortgagor before the mortgage was 
oiade* (£) 

• The assignees of the mortgagee have also the like 
pri?ifegtes with regard to the mortgagor and his 
iMdeivtenants ; and the right of an asa^gnee to main- 
tain ejeetmeait without a notice to quit, or demand of 
possession, will not be taken away by a tenancy 
created prior to the assignment, provided such te- 
nancy commenced subsequently to the date of the 
•mortgage, and contimisd unackaowledged by the 
mortgagee, (c) 

He like principle prevails with respect to claim- 
ants under writs of ehgU ; if the judgment debtor be 
himself in possession, or if the party in possession 
has been admitted tenant subsequently to the date of 
the judgment, (whether as a yearly tenant or under a 
lease) the tenant by elegit may maintain ejectment 
without a notice to quit, or demanding possession ; 

{i) Doe dl Sheppard v. Alleo, 3 T. R. 378. Doe d. Sheppaid v. 

Taunt 78. Allen, 3 Taunt. 7& 

(6) Wame rf. Keech t;. Hall, Doug. (c) Thunder rf. Weaver v. Belcher, 

81. Thunder ff. Weaver v. Belcher, 3 East 449. 
3 East 449. Birch o. Wright, 1 
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but if tiie tenant claiiki under a lease^ or tenmey Seam 
year to year^ prior in. point of time to tbe judgment; 
tbe claimant will be barred in tbe last ease until he 
has determined the tenancy by a regular notice to 
quit; in the firsts until the determinalaon of tiialeaaek (tf) 

When a party has obtained possession of premiais 
belonging to another^ and the owner does any wt 
from which a jury may infer that he intends to ao- 
knowledge him as his tenant^ a tenancy from year to 
year is created by such act^ and the party will be 
entitled to a regular notice to quit befinre he can be 
ejected. Thus, if a landlord suffer his tenant to oq» 
tinoe in possession after the expiration of Usi leaas^ 
and receive rent from him accrving subseqneatljr te 
the period of such expiration^ he becomes thereby 
his tenant from year to year upon the cciidition» of 
tbe original lease. (6) So also^ if a tenant for life make 
a lease^ void against the remainder-mmi^ and the lessee 
enter^ and then the tenant for life die^ if the remain*- 
der-man receive rent from such lessee^ accruing sub- 
sequently to the death of the tenant for life^ such 
receipt of rent, although it will not amoant to a 
<c0i^rmation of the lease, will be aiAsient (unless 
from the inadequacy of the rent to the value of 
the premises, the jury should presume otherwise) (c) 
to establish a tenancy from year to year, upoa* the 
terms of it, between the remainder-man and the 
lessee : and it will be no answer for tiie remainder- 

(a) Doe d. Da Costa v. Wharton, 100. 

8T. R. S. Doe d, Patland v. Hilder, (e) Doe d. Bnine v. Piideauz, 10 
S B. & A. 782. East 158. Denn d. Bnwe v. Haw- 

(b) Bishop V. Howard, 2 B. & C. tins, 10 East S61. 
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Bon^ fliat he was ignoraiit of his title when be 
iccorrdd the reai, for it is more reasonable that the 
reonindeivmaQ, who ooght to have looked into his 
title^ should be bound by his own act^ than that the 
lessee shonld be prejudiced by his ignorance, (a) In 
like manner^ when a party is let into possession 
under a lease void by the statute of frauds, (fi) pay- 
ment and receipt of rent will not establish the lease^ 
but it will create a tenancy from year to year^ regu- 
dated by its cov^eoants and conditions, (c) The same 
pHnbipIe also holds if the party come into possession 
ukider an agreement or lease^ inyalid from any other 
circumstance: as where the party held under an 
^gpeement'ihat the lessee should pay a certain rent, 
atid tiiat the lessor should not turn out the lessee 
1M> long as the rent was duly paid quarterly^ and the 
iesase did not expose to sale or sell any article 
that might be injurious to the lessor in his business^ 
•whidi agreement was invalid^ inasmuch as it would 
(^ the tentant complied with the terms thereof) operate 
afa an estate for life^ which cannot be created by 
4nif^ an instrument^ yet the lessee having been let 
onto possession^ and rent havii^ been paid and 
.Mcmved, a tenancy from year to year was created 
t&ereby . (d) 

>. iThe same rule prevails when a party is let into pos- 
session under a valid agreement for a future lease. 
Atf .ao interest in the land passes under such an agree- 



(a) JEU)ecl. Jordan v. Ward, 1 H. (c)Doe d, Rigge v. Bell, 5 T. R. 

Blade 97. I>oe d, Martin v. Watts, 47 1. Clayton v. Blakey, 8 T. R. 3. 

7 T. R. 83. id) Doe d. Warner v. Browne, 8 

(ft) S9 Car. II. c. 3. East 165. 
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menty no tanaficy is created tiiereby ; bat tiie partr 
beiDg let into possession, and rent beings pud and i^ 
ceived, he becomes^ as in the cases already nmitioiied, 
a tenant from year to year, (a) 



But where a party enters under an agreeneBtd 
this nature and continues in possession for the perM 
for which the lease was to be granted^ his tenancy 
ceases at the expiration of that period withoat any 
notice to quit, as it would have done if a lease bad 
been executed, (b) 



(a) The unsettled state of the 
principles anil uses of the action of 
ejectment in tlie time of Lord Mans- 
field, is well illusdated by the decir 
sions in the cases of Weakly d. Yea 
17. Bucknell, Cowp. 473. (Mich. 
Terra, 17 Geo* III.) and Gooddtle 
d. Estwick V. Way, 1 T. R. 735. 
(Easter Term, 27 Geo. III.) In the 
former case, an agreement for a leate 
was held to be tantamount to a 
lease ; and die party maldng the 
agreement was estppped from main- 
taining an lyectment against the 
other party, although he had given 
him aregidarnotioe toqiuty beoauae 
** y the Court were ta u^ the gect' 
ment ought to ffrevaU, it would be 
merely for the take of giving the Court 
of Ckmeery «» opporhmiiy to undo 
all again:* In the latter case a 
iimilar agreement was held to form 
no defence to an ejectment,brought 
by a party to whom the party 
making the agreement had grant- 
ed a term in the premises to sa- 
tisfy creditors, subsequently to 
the date of the agreement, al- 
though no notice to quit had 



been given, and the party ba^ 
paid rent under the agFeemeor; 
because the conveyance beiagw^ 
by the lessor to a trtu^&f^ 
benefit of creditors " watnotavet 
voluntary conveyofux/^ and thcnffa? 
the les«>r coukl nvi; ba csosiM 
as a tnistee for the ddeDdtf^«<^ 
as such restrained " from iri^n 
ejectment againtt his aumctsrvi Qti 
TausT ;*' and the agreemot ftf <^ 
lease '* gmfc the dlis^nd»l ^'^ 
equitable title, which cannot beutif 
in a court of taw against thejdM^'il 
who has a kgal iiUe!^ Upon ^ 
sound prinoiplas bj wbWi the ac- 
tion is now regulated, it is eviden* 
that these two decisions sbouM 
have been reversed. Inbotlic«ei 
the agreement for the lessee ^ 
the receipt of rentunderit would 1»« 
been held to create tenancies froffl 
year to year, whfch would h»« 
been determined in the fifst^*^ 
by the notice to quit, 90^"^ 
have continued in the latter, ftf 
want of such notice. 

(6) Doerf-TUtv. StrattoD, 4 Bb«- 

446. 
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It is frequently difficult to determine^ from tbe 
words of an instrament^ whether it will operate as a 
lease> or only as an agreement for one^ and it may be 
therefore useful, although the snbject does not strictly 
fidl within the limits of this treatise^ shortly to con- 
side* the points which have arisen in cases of this 
description. 

Formeriy, when an agreement contained words of 
INresent demise^ it was held to amount to an absolnte 
lease, although covenants were added prospective of 
some further act to be done^ such covenants being 
construed to be merely in further assurance* As 
wiiere^ before the statute of frauds^ a party said^ 
^ Yon shall have a lease of my lands in D. for 
twenty-one years, P&yi^^g therefore 10^. per annum^ 
make a lease in writing and I will seal it;^ thi^ 
was held a good lease by parol^ and the making 
of it in writing was but a further assurance, (a) 
So idsO) and for a similar reason^ the words doth 
let in articles of agreement, have been held a 
present demise, although there was a further cove- 
nant *^. that a lease should be made and sealed^ accord-t 
ing to the efibctof the articles, before ttie feast of All 
Saints next ensuing.^ (6) But a different principle 
now prevails. The intention of the parties is alon^ 
considered, and, to use the words of Lord Cb. Bv 
Gilbert^ * if the most proper form of words of lefes-^ 
ing are made use of^ yet if upon the whole there, 
appears no such intent^ but that the instrument is 

(a) Maldon*s case, Cn>. £lis. 33. {b) Harrington v. Wi3^,Cro. Eliz. 

486.--Noy. 57. 

1 
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only preparatory and relative to a fiitnre lease toix 
made^ the law will rather do violenoe to Ae wonk 
than break throagh the int«it of the parties^ by coi 
struing a present leaae^ when the intent was nm 
festly otherwise.'^ (a) Thus^ where artides ven 
drawn np as follows^ ^ A. doth deimse his close to.i 
to have it for forty years," and a rent was reserrefl 
with a clause of distress, upon which articles a ineok> 
randum was also written^ ^ that the articles Were tok 
ordered by counsel of both parties^ accordiBg to b 
due form of law/ it was ruled that the articles f« 
not a sufficient lease, {b) So where the words «m 
^ A. doth agree to let^ and B. agrees to take," ibra 

■ 

certain term at a certain reut^ all his estates, the f^ 
B. to enter upon the premises immediaiefy, and it^ 
further agreed that leases with the usual covenuft 
should be made, and executed by a certain date; tk 
stipulation that leases should be so drawn^ was li^ 
to show plainly that it was not the intention of tk 
parties that such agreement, although contamnr 
words of present demise^ should Opemte as a ieaft 
but only to give the defendant a right to the io^' 
diate possession till a lease could be drawn, (c) ^ 
also where an instrument was executed upoo ^ 
agreement-stamp in November, setting forth the coi- 
ditions of letting a farm, and the r^rulationstok 
observed by the tenant^ that the term would be ^ 
year to year, and the premises to be entered nfo^ * 
February, and that ^ a lease was to be made tf* 

(a) Bac Ab. dt Leases 164.— (c) GoodtiUe d. Estwkk v. Wi.' 

Baxter d. Abrahall v. Browne, S 1 T. R. 735. Phillips v. H«t>? 

Black. 973-4. 3 C. I( P. 191. 

(ft) Sturgion «• Painter, Noy. 198. 
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those eom&tions mtk all usual covenants,^ at the 
foot of which the defendant wrote^ ^ / agree to take 
JLot \. (the premises in qaestion) at the rent ofy ^c. 
subject to the cai>enants;^ soch instrument was 
held to be an agreement for a lease^ and not a present 
demise^ there being not only a stipnlation for a future 
lease^ but time given to prepare it before the com- 
mencement of the term, and no present occupation as 
tenaAt contracted for. (a) So also, where upon an 
agreement stamp^ A. agreed to demise and let c^iain 
copyhold premises for a certain term at a certain rent, 
and further undertook to procure a licence to let 
such premises^ the court held^ that the instrument was 
an executory agreement only, for two reasons ; firsts 
because if it were held to be a lease^ a forfeiture 
would be incurred^ which would be contrary to the 
intent of the parties^ who had caujHously guarded 
against it, by the insertion of a covenant that a licence 
to lease should be procured from the lord ; and^ se^ 
oondly^ because the stamp was conformable to the 
nature of an agreement for a lease, and not adapted 
to an absolute lease, (b) So also where the words 
were ^ that the said mills he shall hold and enjoy, 
and I engage to give a lease in for a certain term,'* 
&c. it was ruled that the words ^ shall hold and enjoy'' 
would have operated as words of present demise^ if 
they had not been controlled by those which fol- 
lowed « (c) So also where the words were^ ^ agreed 
this day to let my house to B. for a certain term^ " a 



{a) TempeBt v. Rawlins, IS East 739. 
18. (c) Roe d Jackson v. Ashbuner, 

(6)]>oe<f.CooTev.Clare,2T.R. 5T.R.163. 

i2 



1|6 OP THB ACTION OF EJECTMBNT 

clause to be added in t^e leiase to give my son a 
power^" &c. it was considered to be manifest from 
the latter words^ that a future instrument of demise 
^as contemplated, (a) So also where the agreement 
was ^ memorandum of an agreement between 4- ^^4 
^., A. {igrees to let on lease, with purchasing clause 
for the term of twenty-one years^ all that hquse^ &c, 
entering on the premises at any time on or before tbj^ 
11th of February, at the net clear rent of ^83 per 
year, and to keep all premises in as gqod repair ai^ 
when taken to, the rent payable quarterly^" it veas 
held to be only an agreement preparatory to a der 
mise, and not an actual demise; Abbott, C. J. ob- 
serving, that it had not any one of the forms of ^ 
lease ; that it began, ^^ memorandum pf an agr^ 
ment, A. agrees to let on lease, (which obviously 
meant to execute a leas^ ;) that it was impossible tci 
infer when the tenancy was to commence. «r itbo 
rent to become due ; an(} that the whole was left ic^ 
doubt {b) And in a case where, in an instrument 
^bich contained words of present demise, there yinsi 
no direct reference to any fhture lease, but; it ap-? 
peared, upon taking the whole instrument together, 
that a future lease was intended, the same ru\e, o( 
construction prevailed. In this latter case the agree-^ 
ment was ^ A. agrees to let to B. all his form, &c. 
(except three pieces of land) to hold for twenty-pnci 
years, determinable at the end of the first fouirteen^ 
at the yearly rent pf 26/. payable, &c. and at apd, 

* 

under all other usual and customary covenants and 



(i») Doe d. Bromiitld v. Smith, (i) Dunk v. Hunter^ 5 B. & A. 
6 East. 630. 3i2S. 
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«greeinents, as between landlord and tenant where 
the premises were situate : — A. to allow a proportion- 
ate part of the rent, for the three pieces of land 
above excepted ;^ and the court held that it amounted 
only to an agreement for a lease for the following rea- 
sons : because ^ at the yearly rent, &C.'' and ^ at and 
under all usual covenants, &€." is not the language id 
which a lawyer would introduce into a lease the tech- 
nical' covenant for further assurance, but contemplates 
the entire making of an original lease ; and because 
ho landlord or tenant of common sense would enter 
on a term for twenty-one years, without ascertaining 
what were the terms on the one side and the other, 
by which they were to be bound for that period, and 
what was to be the rent apportioned for the excepted 
premises, (a) But where an instrument, upon an 
agreement stamp, was as follows, ^ A. agrees to let, 
and J5^ agrees to take, all that land, Slc. for the term 
of sixty-one years from Lady-day next, at the yearly 
rent of 120/. ; and for and in consideration of a lease 
to be granted by the said A. for the said term of 
years, the said B. agrees to expend 2000/. in build- 
ing within four years five houses of a third class of 
building; and the said A. agrees to grant a lease or 
leases of the said land, as soon as the said houses are 
covered in, and the said B. agrees to take such lease 
or leases, and execute a counterpart or counterparts 
thereof: — this agreement to be considered binding 
tilt one fully prepared can be produced ;^ the court 
held the same to be a lease, considering it to be the 
intention of the parties, that the tenant, who was to 

(a) Morgan </. Dowding v, Bissell, 3 Taunt. 65, 
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expend so much capital apon the premises witkia 
the first four years of the term^ should have a present 
legal interest in the term^ which was to be biodiqg 
upon both parties ; although when a certain progress 
was made in the buildings^ a more formal lease or 
leases^ in which perhaps the premises might be more 
particularly described for the convenience of under- 
letting or assigning^ might be executed, (a) 80 also 
where the instrument was ^ A. agrees to let, and also 
upon demand to execute^ to B. a lease of certain 
lands^ and B. agrees to take^ and upon demand to 
execute^ a counterpart of a lease of the said lands for 
a certain term at a certain rent ; the lease to contain 
the usual covenants^ and the agreement to bind ontil 
the said lease be made and executed, Sec." it was 
held to be a present demise ; and that the agreement 
for a future lease^ with further covenants^ was for the 
better security of the parties, (b) And in the last 
case upon the subject where the instrument was in 
the following form, ^ memorandum of agreement made 
on, &€. between A. and B., the said A. for the consi- 
derations hereinafter mentioned, agrees to gr€mt 
seal and execute unto B. a legal and effectuoU tease 
of all that messuage, &c. to hold the same unto B* 
his executors, &c. from Sec. for the term of five years 
at and under the yearly rent of, &€. to be made pay« 
able quarterly, and under and subject to covenants 
by and on the part of B. to pay the rent, and all 
taxes, to keep the premises in repair, to paint the 
outside every third year of the term, (and certain 
other covenants which need not be enumerated,) 

, (a) Poole w. Beotley, 12 East. (h) Doc d. Walker v. Groves, 15 
168. East. 844. 
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awl the aaid B. agreed to noe^t nqd take a lease 
upou the terms a&resaidj and in the mean time, and 
until such lease shall be made and executed^ to pajf 
the rent as qforesaidpOnd to hold the premises sub* 
jeet to the covenants above mentioned : and the 
aakl B. fiirther agreed to put the {Nremises into good 
tmA tenantaUe repair at his own expense, and to 
cdtDfilete all such repairs forthwith, with power of 
ve^entrjr for non-payment of rrot or non-performance 
<if corenants before the lease shoold be made and 
ex36atfBd'' The Coart held that this instrument 
amounted to a present demise; observing, that 
although there were conflicting expressions, it clearly 
was the paraoumnt intention of the parties that the 
instrument shodd operate as a lease; for that the 
'de^dndant was to hold according to covenants, some 
of which were inconsistent with a tenancy from year 
to year, as thait to paint <mce in three years, and that 
for putting the premises in repair before he com- 
menced his occupation ; and tiiat there could be no 
doubt it was meant that there should be a formal 
lease, but that the tenant should hold in the mean 
time under a demise, upon the same terms aa if that 
lease had been executed, {a) 

Bat to return to the subject of implied tenancies 
from year to year. In all the cases already men- 
tioned, the mode of acknowledging the tenancy was 
by the payment and receipt of rent, which indeed is the 
common evidence in cases of this nature. But the 
iotention to create aach a tenancy may be inferred 

(a) PincTO V. Judson, 6 Bing. 206. 
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from other cireumsiyuicM. Thusi where kuick dch 
scended to an infant^ with respect to whom the to^ 
nant in possession was a trespasser^ and an ejectmeot 
was brought on the demise of the in&uat, and compro- 
mised by his attorney upon certain terms, one of 
which was, that the tenant should attorn to the infao^ 
it was ruled by Lord Kenyon^ C.J. at JNfisi Prm, 
upon a second ejectment being brought by the in- 
fent^ when he attained his full age^ that although tbe 
iufimt was no party to the agreement^ nor bad eo^ 
firmed it^ nor received rent since he came of age* yet 
that such agreement, having been entered into, witlh 
out fraud or collusion, after an ejectment broi^t 
at his suit, had^ by his acquiescence thwein, estar 
blisbed the defendant's title as against himself^ and 
created a new tenancy, which could oirfy be deter- 
mined by a notice to quit (a) So also where nfemi- 
covert lived many years separated firom her buaimadi 
and during that time received to her separate use tbe 
rents of certain lands, which came to her by devise 
after separation, it was presumed, that she reodfed 
the rents by her husband's authority, and held, that a 
notice to quit must be given by him befi>re he cosiA 
maintain ejectment (6) 

It has also been held in a recent case, that wbeit 
a rector had suffered persons, who were in possemou 
as tenants prior to his incumbency, to oontinve m 
quiet and undisturbed possession for eight uioDths 
after his institution, he must be presumed to bare 
assented to the continuance of their tenancy under the 

(a) Doe d. Miller v. Noden, a (b) Doe d. Leicester, v. Bigg^ ^ 
Ksp. 588. TmidI. 367. 
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terms of their previous holdings and therefore nnable 
to eject tiiem without a notice to quit (a) 

' This is the only case in which a mere permission 
by the owner to occupy premises^ without some 
positive act of acknowledgment, has been held snffi- 
aient to create a tenancy requiring a regular notice to 
qnit^ but the principle seems applicable to all caseii 
where the occupant has been tenant to a previouii 
owner^ and his tenancy has expired on the determi'^ 
nation of his landlord's estate. 

Bat where a party has put another into possession 
with a view to a future tenancy or purchase^ or under 
cireumstances of a similar nature^ although he may 
havB' done no act acknowledging a regular tenancy^ 
he cannot afterwards eject him without a demand of 
posseission^ unless some wrongful act has been done 
by such party determining his lawful possession. 

Thus, where a party was let into possession^ under 
an agreement for the purchase of the land^ and had 
polsfsession formally given to him^ and paid part of 
the purchase-money, and there was no default on his 
part, (6) a demand of possession was held necessary, (c) 
So likewise where it was agreed that A. should sell 
.to JB* certain premises if it turned out that he had a 
title to them^ and that B. should have immediate pos- 
session^ A. was not permitted to maintain ejectment 

(a) Doe d. Gates v, Someirilley M. k S. 148—50. 

6 B. & C. isa. Doe d, Kerby v. (r) Right d. Lewis v. Beard, IS 

Carter, 1 R. & M. 937. East. 810. 

<fr) Doe d. Parker «. BoultOQ^ 6 



against B. without tt denatid ^ possesaiaii, dthoagk 
the obfect of the action was to try tiie tiAe to the 
premises, (a) So likewise where a tenant^ whose 
lease had expired, eottliiMied ia possessioB, peadir^ 
a treaty for a fw^r lease^ aMhoagfa no tenancy iron 
year to year was created by such possession and ne* 
gD<^atioD, the landlord was thereby preckuied bomn- 
oorering in egecdaent, upon a demise anterior to Ife 
termination of the treaty. (6) So also when a ptrt; 
is admitted into possession under an invalid lease or 
agreement, the landlord must demand possession, a 
in some other manner determine the will, before be 
can maintain ejectment^ although he has not adbwv- 
ledged the pwty as his t^mnt. (e) 

But where the vendor of a term, after paymeot of 
part of the purchase-money^ let the parchaser into 
possession upon an agreement, ^t he (the purchaser; 
should have possession of the premises until a giveo 
day, paying the reserved rent in the meanwhile, and 
that if he should not pay the residue of the parcbase- 
money on that day, he should forfeit the instalmeDls 
already paid, and not be entitled to an assignmeBt d 
the lease ; and the purchaser failed to complete tk 
purchase at the appointed day ; it was ruled that an | 
ejectment might be maintained without even a de- j 
mand of possession, the purchaser having by bis owo 

(a) Doc d. Newby v. Jackson, 1 Blakej, 8 T. R. 3. Thunder i j 

B. & C. 448. Weaver ». Belcher, S Ea5t ^ ( 

{h) Doe d, HoUtogBworth, v. 451. Doe d. Warner v. 6ro«i^ 

Steimet, 3 £sp. 716. 8 East 165. Uegao v. J«ibfl«»^ j' 

(c) Goodtitle d. Herbert o. Gal^ 2 Taunt 148. 
luway, 4 T. R. 680. Clayton v. 
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act detorniwed bis interest in the {Hremises. (a) And 
lybere a mm, having obtained possession of a hoose 
without th0 IancUord*s pmifaf^ afterwards entered 
into a n^gociation with hisa for a lease^ which iafled, 
tjbe same role of comtniotion seems to hare pre^ 
vaited. (fi) So also where apoo an agreement lEbr 
a sale to be completed by a certain day^ the intended 
purchaser agreed with il» to let the premises to him 
to commence from that day> and A* was let into pos- 
session prior to that day by the penmisaion of the 
intended seller^ and the party fidled to complete his 
purchase^ A. was held not entitled to a demand of 
possession before ejectment brought, his poasoBsion 
beit^ only the possession of that party by aaticipa* 
tion. (c) 

As the implied tenancies from year to year^ wbic)i 
have here been treated of, depend wholly upon the 
presumption, that it was the intention of the parties 
to create them^ evidence may always be received to 
rebut such presumption^ and show their real mem- 
ing. Thus^ where a remaioder-roan> on the death 
of the tenant for life, gave notice to the tenant in 
possession under a lease, granted by the tenant for 
life, but void against the remainder-man, to quit at 
the end of six months, and subsequently to the giving 
of the notice, but before its expiration, received a 
quarter's rent, accruing after the death of the tenant 
for life, it was ruled by Blackstone, J. that the pre- 
vious notice to quit rebutted the presumption of a 

(a) Doe (2. Leeson v, Sayer, S Camp. 50& 

Camp. 8. Doe d. Moore v. Laiw- (c) Doe i. Parker v. Bouhoo, 6 

der, 1 Stark* 308. M. & S« 148. 

(6) Doe d. Knight v. Quigley, 3 
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tenancy firom year to year, raised by the acceptance 
of the rent, (a) So also where the rent is not paid, 
and received^ as between landlord and tenant^ irat 
upon some other consideration^ tio tenancy frosi 
year to year will be created. The paynoent of a 
customary rent for copyhold premises^ has been faeM 
to be a payment of this nature ; and, if the tenaof 
hold such premises by a title or tennre^ ivliich is not 
supported by the custom of the manor^ the receipt 
of the quit-rent from him by the lord wiB not create 
a tenancy from year to year. (6) 

Upon the same principle, where a tenant in-tail 
received an ancient rent^ which was but trifling irheii 
compared with the real yalue of the premises, nnd 
which had been reserved under a void lease granted 
by the tenant for life under a power^ upon a special 
case reserved for the opinion of the Court ofKin^^ 
Bench^ tiiey intimated that a jury should be strongly 
advised not to imply a tenancy from year to rear 
from such payment and receipt, (c) althougb it wodi 
amount to such an acknowledgment of a tenancf 
at will, as would require a demand of possession be- 
fore ejectment could be maintained, (d) 

If the tenant set his landlord at defiance^ and do 
any act disclaiming to hold of him as tenant, as^ ^ 
instance^ if he attorn to some other person, no notice 

(a) Sykes tL Murgatoyd r. , (c) Roc tL Bnioe v. Pridcaax* 10 

cited in Rig^t ^ Fowler v. Duty, East. 158. 

1 T. R. 161. {d) Denn d. Bnme ». Kiwfii»y 

{b) Rigbt if. Dean of Wells v. 10 £asL 261. 
Bawden, 5 East. $60. 
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to qc|it will be> necessary ; |br^. in mch case^the land- 
lord, may treat him as a trespass^i?. (a) It has, how'* 
over been, held that a refiisal to pay rent to a devisee 
updjer a contested will, accompanied with a declara- 
tion that he (the tenant) was ready to pay the rent 
to any person who was entitled to receive it, was not 
a dii^^vowal sufficient to dispense with the necessity 
9f . ^ regvbr ^Qtice« (6) 

■ > 

.t When. a .tenant. from year to year dies, bis interest 
in the lands vests in his persiMial representative, who 
will continue to hold the premises upon the same 
terms as the original tenant^ and be entitled to the 
aame, notice to quit (c) If, however, by ^ the terms 
of the .agreement, no interest vests in the representa-r 
tive, m notice to quit will be necessary. Thus where 
A. agreed to demise a house to B., during the joint 
lives of A. and JB., and B. entered in pursuance of 
the agreement, and before any lease was executed, 
died, a£ker. which ^.'s executor took possession al the 
house ; it was held that A. might maintain qectment 
against the executor without notice to quit, because 
the death of JB. determined his interest, and con^ 
sequently no interest vested in the executor. The 
court were also of opinion that the case would have 
beeq the same if the lease had been executed, (d) 

■ 

In like manner the situation of a tenant from year 



(a) B. N. P. 96. (c) Doe d. Shore v. Porter, 3 

{b) Doe d. Williams o. Pasquali, T. R. IS. Parker d. Walker v. 

Peake*s R. 196. Vkle Doe d. Cal- Constable, 3 Wils. S5. 

vert V. Frowd, 4 Ring. ^57. S. C. {d) Doe d. Bromfield v. Smithy 6 

1M.&P.480. East. 530. 
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to year remsiiii uoriteredi notwithrtaadiiig ike dcadi 
of the iMkUord^ and he will be entitled to bis ngub 
Mtiee to quit^ wliether tke lancb descettd to the heir 
(altiiMgb such beir be a minMr,) (a) or paestotke 
personal repreaentatiye^ or deriiee^ of the deceased. 



We are next to eoneider the persons by wboo^ 
and to whoni^ the notice to qait is to be given. 



The notice to quit must be given by the peraon in- 
terested in the premises, or bis autiiorised agent; anl 
SQch agent most be clotiied widi his power to giVr 
the notice^ at the time when the notice is giyeo; i 
snbseqaent assent on the part of tibe landlord ban; 
not sufficient to establish by relation a notice, giVeo 
in the first instance without his authority. And this 
principle is founded in reason and good sense, foras 
the tenant is to act upon the notice at Ae time it 
given to him^ it ought to be such an one as be may 
act upon with security ; and if an authority by re- 
lation were sufficient, the situation of the tenant nost 
remain doubtful, until the ratification or disavowal of 
the principal, and he would thereby sustain a mau- 
fest injostice* {6) 



(«) If addon 4. Bdcer v. White, 8 
T. R. 159. 

{b) Right d. f isbtr t. CutheU> 
6 East 491. Notwithstanding the 
printed report of the case of Good- 
title d. King V. Woodward, 3 B. & 
A. SSPy I have not altered the 
prino^le laid down in the for- 
mer edition of thia wmks vis, 
that an agent must be clothed with 



authority to give a notice to quit <^ 
the time of giving the ootioe, * 
order to render it valid. ^ 
facts of that case were shortl; u 
follows>-.il. R C and i>* *^ 
joint tenants; £. gave d» ta0- 
in poaseasioo a wiittai v^^ 
quity porportiBg to be ffna^^ 
agent and on the part ofaU*> 
joint tenants; and at the ^^ 
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WbM ateo two ok* moro penmm wte interested in 
tbe premises^ a notice to quit given bf one, on behalf 
of himself and co-tenants, wiU be valid only as iar as 
his ovm share is concerned, (a) unless he was acting at 



giving such notioQ K had a written 
authority so to do from A, and B., 
which authority #as subtequently 
signed by C. and D. Aoooiding 
to a note taken by myself of the 
judgment of the Courts the princi- 
ple upon which the notice tras 
bdd sufficient was, **th$t a no* 
lice, to quit given by one Joint 
tenant was binding upon all, be- 
cause otherwise the lessee would 
beetme a jeint tenant with the 
patty giving him notice^ by which 
he would be subject to great in- 
convenience, and the estate of the 
oo-joint tenants would be pr^- 
judicjBd; and, therefore, the ootiee 
must be taken to be an act bene- 
ficial to the estate, and conse- 
quently bfaiding upon all the joint 
tenaols;" and not as stated in the 
printed report, that " a notice given 
by an agent is sufficient, if his au- 
thority be subsequently i^cognized.'^ 
The report is also 1 believe incorrect 
in stating, '< that to entitle joint 
tenants to recover in ejectment 
against a tenant from year to year, 
the notice to quit must be signed 
hj all the joint tenants at the time it 
is received ;'' tbe reverse of this pro- 
position was according to my note 
maintained, viz. *<that a notice 
sigied byone joint tenantwot bind- 
iDgiipoB all,'' and iadeedauofamust 
\mt been the decision if I hsv« 
taken a correct view of the princi- 



ple of the judgment. Without in- 
quiring into the soundness of that 
principle, or whether it would' not 
have been wiser to have plaood joini 
tenants, parceners, and tenants in 
common, on the same footing with 
respect to notices to quit, there can 
be no doabt it is the only prhidple 
upon which dbat judgment can be 
supported with good faith to the te- 
nant;, because if afler the deliveiy 
of the notioe an optica remained to 
the paciies who had not then signed 
the authority to confirm or disallow 
it, (as assumed in the printed re- 
port), the tenant had not '< such a 
notice as he oould act upon with 
certainty at the time it was given," 
to which all the authorities say he 
is entitled ; but soeh certainty com- 
menced only from tbe time of the 
recognition of the authority of the 
agent by those parties, which might 
have been only the day befbre the no- 
ticeexpired. AndasanQ|^taonton»- 
oognize includes of necessity a right 
to disallow, how can a tenant pos- 
sibly regulate his conduct as to the 
mana^Dment of his faun, tee. if it 
may be doubtful untH the very day 
on wtiich his notiee expires, whe- 
thtf he will be permitted to go, or 
compelled to stay? 

(a) Doe d. Whayman 0. Chaplin^ 
3 Tsunt. IM. Doe d. Green e. 
]iyDsr,aT)suas»94li 
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the time under the authority of the other parties mea- 
tioned in the notice. But this rule it seems does not 
hold when the parties are interested as joint tenants ;• 
because of the rule of law, that every act of one joint 
tenant^ which is for the benefit of his co-joint tenant, 
shall bind him, and it must be predicated that the 
determination of the tenancy by such notice is for the* 
benefit of the estate, (a) And where several tenants in 
common are interested, as many of them as give 
notices may recover their respective shares, (5) al- 
though the others do not join, unless indeed by the 
conditions of the tenancy, it is rendered necessary 
for all the parties to concur in the notice^ in which 
case a notice given by some of the parties, without 
the junction or authority of their companions, will be 
altogether invalid (a) 

Where A. and B., two tenants in common, had 
agreed to divide their estate, and that Blackacre 
should belong to A. ; and the occupier of Blackacre 
afterwards^ and with knowledge of this agreement, 
paid his whole rent to A., and afterwards received* 
from him a notice to quit^ such notice was held suflici- 
ent for both moieties^ although the deed of partition 
was not signed, because the tenant by payment of 
rent to B. for the whole premises, had estopped 
himself from disputing his title to them, (c) 

The steward of a corporation may give a notice to 

(a) Big^t d. Fiaher o. Cuthdl, 5 ker, 8 Taunt 841. 

East 491. Ante. p. isa. note (6). (c) Doe d. Pritchett v. Mitchell, 1 

(i) Doe d. Whayman v. Chaplin, B. & Q. 11. S.C. 3 B. Moore, 8519. 
3 Taunt 180. Doe d. Green v. Ba- 
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qait^ without a power ander tbe corporation seal for 
ao doing ; and if the corporation afterwards bring an 
ejectment npou such notice^ it will not be necessary 
to give any other evidence of his authority^ than that 
he is steward ; for the corporation by bringing the 
ejectment show that they authorized and adopt the 
act of their officer, (ju) 

A receiver appointed by the Court of Chancery, 
with a power to let thie lands, is an agent sufficiently 
authorized to give a notice to quit ; for if he have an 
authority to let, he must be taken to have a power of 
determining the letting, as he must determine for how 
long he will let. (b) 

Where a lease contained a proviso, that if either of 
tbe parties should be desirous to determine it in sewn 
or fourteen years, it should be lawful for either of 
them, his ^executors, or administrators, so to douppm. 
twelve months' notice to the other of them, his heir^ 
executors, or administrators, it was considered that, 
tbe words executors, or administrators, were put fpr 
representatives in general, and that a notice might 
be given by an assignee of either party, or . by the^ 
heir, or devisee, as well as by the parties themselves, 
their executors, or administrators; because, other- 
wise, in case of an assignment^ or devise, the right of 
determining the term would be taken from the per- 
sons interested in it^ and given to a mere stranger. 



(a) Roe d. Dean of Rochester v. 2694. Doe d, Marsack r. Read, 
Pierce, 3 Campb. 96. 12 East. 57. 61. 

{h) Wilkinson o. Colley, Burr. 

K 
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having no interest therein, (a) Bnt, where the de^ 
mise was for twenty-one years, if both parties sbodd 
so long live» but if either i^uld die before the endoi 
the term^ then the heirs and executors, &c. (f Ik 
party so dying y might determine the lease by gWiie 
twelve months' notice to quit, it was holden, tkat tie 
power extended only to the representative oftkeport^ 
dying, and that the lease could not be determined by 
a notice to quit given by the lessor, after the lessee^ 
death, to his representative. (6) 

When the relation of landlord and tenant sabsisb 
diflScttlties can seldom occur as to the party npft 
whom the notice should be served. The seniot 
should invariably be upon the tenant of the paily 
serving the notice, notwithstanding a part, or era: 
the whole of the premises, may have been under-kt 
by him. And in. a case where the service was opon 
a relation of the under-tenant upon the premsa 
Lord EUenborough, C. J. ruled the service to be ifr 
sufficient, although the notice was addressed to tk 
original tenant (c) The original tenant is also liable 
to an ejectment, at the expiration of the notice, fo 
the lands in the possession of his under->teDaDt9, al- 
though he may, on his part, have given proper itf- 
tices to them, and delivered up sudi parts of tk 
premises as were under his own coairoid. (d) 



(a) Roe d. Bamford v. Hayley^ T. 1811. M. S. 

12 £ast464. (d) Roc v, Wiggj, 8 N. R. 3S0 

(b) Legg if.Scott V. fienion, WiUes, Pleasant d Haytoa v. fieDSOOi U 
44. East. 934. 

(c) Doe d. Mitchell v. Levi^ M. 
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Where a tenant from year to year bad uoder-kA 
part of the premSsesy and then g^ve up to his land- 
lord the part remaimBg in his own possession^ not 
having received from hun a notice to quit^ or sor- 
rendering such part in the name of the whole^ it was 
held that a notice to qoit^ ironic the original landlord 
to the sub-lessee^ for the part so under-let, was irre- 
gular ; and that the sub-lessee could not be ejected 
without a regular notice from his immediate land- 
lord. And it seems that if the tenant had surrendered 
such part in the name of the whole^ it would not have 
varied the case, because the surrender of the lessee 
woald not destroy any interest^ which a stranger 
claiming under him had acquired in the term before 
such surrender. 

When the premises are in the possession of two 
or more^ as joint tenants^ or tenants in common^ a 
written notice to quit^ addressed to all^ and served 
upon one only^ will be a good notice ; (a) so also a 
parol notice, given to one co-tenant only, will bind 
his Mow. (6) 

When a corporation aggregate is the tenant, the 
notice should be addressed to the corporation, and 
served upon its officers, and a notice addressed to the 
officers will not be sufficient (c) 

With respect to tiie mode of serving the notice, it 
is in all cases advisable if possible to deliver it 

(«) Doe d. Lord Bradford v. Crick, 5 Esp. 196. 
Watkins, 7 East. 55 1 . (c) Doe d. Lord Carlisle v. Wood- 

(6) Doe d. Lord Macartney v. man, 8 East. 9128. 

k2 



132 OF THB ACTION OP EJECTMENT 

to the tenant personally; but if personal mm 
cannot be effected^ the service will be sufficient if the 
notice be left with the wife or servant of the tenant a: 
his nsual place of residence, whether upon the (k- 
raised premises, or elsewhere, and its nature m 
contents explained at the time, (a) But a \sm 
leaving of the notice at the tenant's bouse, witlroft 
proof that it was delivered to some member oftk 
household^ will not be a sufficient service. (6) 

Next of the form of (he notice, (c) 

When the landlord intends to enforce his claim io 
double value if the tenant holds over,(cO it is necessaiy 
that the notice to quit should be in writing; botibrtiie 
purposes of an ejectment a parol notice is sufficient 
unless the notice is required to be in writing by expwa 
agreement between the parties, (e) It is howcrer 
nevertheless the general practice to give written no- 
tices; and it is a precaution which should alwap, 
when possible^ be observed^ as it prevents mistakes, 
and renders the evidence certain and correct. It ^ 
customary also to address the notice to the tenant in 
possession ; and it is perhaps most prudent to adhere 
to this form^ though, if proof can be given that the 
notice was served personally upon him, it is thereby 



(a) Jones d, Griffith v. Marsh, 4 (iQ 4 G. II. c. 28, s. 1. 

T.R. 464. Docd. Lord Bradfoni (e) Legg J, Scott v. Bcnioo, 

V. Watkins, T East. 553. Doc d. Willes, 43. Tinnnins v, RowIis«». 

Neville v. Dunbar, 1 M. & M. 10. 1 Blk. 533. Doc d. Lord Macart* 

(6) Doc d. Buross v. Lucas, 5 ney v. Crick, 5 Esp. 196. B^^ 

Esp. 153. Dean of Rochester ». P»crte, * 

(c) Appendix, Nos. 1, 2, 3. Camp. 96. 
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rendered unnecessary, (a) And where a notice was 
addressed to the tenant by a wrong Christian name^ 
and the tenant did not return the notice^ or object to 
it^ and there was no tenant of the name mentioned in 
the. notice^ it was ruled at Nisi Prius to be suffi- 
cient, {b) 

A subscribing witness to a notice to quit is unne- 
cessary; and it is prudent not to have one, as it 
may occasion difficulties in the proof of the service, 
and cannot be of the slightest advantage to the land- 
lord, (c) 

Care should be taken that the words of a notice 
are clear and decisive^ without ambiguity, or giving 
an alternative to the tenant ; for although the courts 
will reluctantly listen to objections of this nature, yet 
if the notice be really ambiguous, or optional, it will 
be sufficient to render it invalid, as far at least as the; 
action of .ejectment is concerned. 

The notice^ however^ will not be invalid^ unless it 
contain a real and bond fide option^ and not merely 
an apparent one ; for if it appear clearly, from the 
words of the notice, that the landlord had no other 
end in view than that of turning out the tenant, it 
will be deemed a notice sufficient to found an eject- 
ment upon, notwithstanding an apparent alternative. 
Thus the words, '* I desire you to quit the possession 



(a) Doeil Matthewaonv. Wright- (c) Doe d, Sykes v. Duratord, 3 
man, 4 Esp. 5. M. & S. 62. 

(6) Doe 0. Spiller, 6 Esp. 70. 
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at lady -day nexi: of Ike premisM, &e. id your pow 
sioD^ or I shall insist upon double reni/^ have bes 
held to coDtain oo alternative ; becaose the laadkiR 
did not mean to offer a new bargain thereby^ botar 
added the latter words ai an emphatic^al way of «» 
forcing the notice^ and showing the tenant tlie iee 
consequences of his holding over. It was coDtende: 
fi)r tiie tenant, that this coold not be tbe constroctn 
of the notice, because the statute of 4 G^* II. c.& 
does not give double the rent, but doaUe tbetuk 
on holding over ; but Lord Mansfield, C. J.^ ms t 
opinion, that the notice^ notwithstanding this variutt 
clearly referred to the statute. It seems^ howem 
that if the words had been ^^ or else tbat you agreeis 
pay double rent^" the notice would have been an i 
tentative one^ (a) 

Where the notice was to quit ^on the 2&th daj&' 
March^ or 6th day of April next ensuing,^ {b) vx^ 
was delivered before new Mtchaelmas«day^ it ^ 
held to be a good notice ; as being intended to d^^ 
an holding commencing either at new, or old Mf* 
day, and not to give apt alternative, {c) 

Upon the same principle^ the court will not v* 
validate a notice^ on account of an ambiguity in '^ 
wording of it, provided the intention of the noti^ ^• 
sufficiently certain. Thu$, an impossible yepr M 

(a) Doec/. Matthews v. Jackson, in the case, cannot be con«^ 

Doug. 175. See also Doe d, Spicer v, lA 1^ 

{k) In the printed report, this East 313. 

date is stated to be the eiglah day (c; DoedMatthewsoot.^^^'S'^^' 

of Aprils which, from the reasoning man, 4 £sp. 5. 



.^ 
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^ fi' beeB rejected. Tbe Botice was given at Michaelmas^ 
^ 1795^ to qait at Lady-day which wiUbe in 1795,and 
w was accompanied^ at the time of the delivery to tiie 
tb tenant^ with a declaration, that as he would not agree 
uisi to tfas terms proposed fw a new lease, he most quit 
tm neart Lady-4ay» and under these circumstances the 
: ^ notioe was oonsidered to be sufficiently certain : (a) 
lira tlie court alao seemed to be of opinion, that the no» 
Gf^ tiee would have been good without the accompanying 
declaration, die wotds '* which will be,^ manifestly 
0^ referring to the then next Lady-day. — ^In like manner 
^ where tiiere was a misdescription of the premises in 
]^ the notioe, which could lead to no mistake, tbe house 
being described therein as the Waterman^ $ Arms, in- 
stead of the Bricklauer^B Arms, no siirn called the 
W.ten»».'. KrSL^ i. U.; p.^.^ tb. m>tice 
was deemed a vidid one. {b) 



'Us' 
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So likewise where a farm was leased for twenty- 
one years at a certain rent, consisting, as described in 
tbelease, of the Town Bartonand its several parcels 
described by name, at one portion of the rent, and 
the Shippin Barton and its several parcels also des- 
cribed by name, at the residue of the rent, with a 
power reserved to either party to determine the lease 
at the end of fourteen years on giving a certain 
notioe ; it was held tiiat a notice given by the land- 
lord to the tenant to quit '^ Town Barton Sfc. agree- 
ably to the terms of the covenant between us, Sur." 
was sufficient, because the landlord must have in- 
tended to give such a notice to quit as tbe lease re- 

(a) Doe d. Duke of Bedford v. (6) Doe d. Cox v. , 4 Esp. 

Kightley,7T.R.63. 185. 



served to him the liberty of ^i ving, and not a void 
notice to quit a part only^ and so the notice must bare 
been understood by; the tenant (a) 

When a notice is given to quit at Micbaelimis, or 
Lady^day^ generally^ it will not be deened aD an- 
biguoas notice^ but considered primd fcunt^ as ei- 
piring' at new Michaelmas^ or ne» Ladynky, opa 
however to explanation, that old Michaelmas, or fii 
Lady-day, was intended. And if it appear, tbatthc 
customary holdings where the lands lie^ are from oU 
Michaelmas, w Lady-day, or even that in point of 
fact the tenant entered at old Michaelmas, or Ladr- 
day, although no such custom exists sacb a ootioe 
will be binding upon him. (6) 

The notice must include all the premises iidd iiii<kr 
the same demise, for a landlord cannot determine tlie 
tenancy as to part of the things demised, and cooti* 
nne it as to the residue, (a) But where the demise was 
of land and tithes, and the notice was to qtrit posses- 
sion of ** all that messuage, tenement, or dwelling- 
bouse, farm-lands, and premises, with the appnrte- 
nances which you rent of me,** it was ruled at ^'^ 
PrifiS that this notice was sufficient to include ibe 
tithes^; for the tithes being held along with the fetffl, 
the notice must have been understood by both parties 
to apply to both, (c) 

(a) Doc <;.Rodd O.Archer, 14 East d. Hall v. Benson, 4 B. & -^ 

245. 588. 

(6) Furley d. Mayor of Canter- (c) Doe d. Morgan r. Chuith, 

bury V. Wood, 1 £sp. 197. Doe d. 3 Campb. 71. 
Hinde v, Vince, 2 Campb. 256. Doc 
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Fourthly^ Of the time when the DOtice should 
expire. 

Before^ however^ we enter upon this subject, it 
may be useful to observe^ that certain demises, which 
have the appearance of tenancies from year to year 
only, are considered by the courts as conveying to 
the tenant an indefeasible interest for a certain time, 
though afterwards liable to be determined by a notice 
to quit. 

Thus, a demise, ^^ not for one year only, but from 
year to year/ has been held to constitute a tenancy 
for two years at least, and not determinable by a no- 
tice to quit at the expiration of the first year, (a) The 
same interpretation has also been given to a demise 
^ for a year, and afterwards from year to year f (b) 
though where the demise was ^ for twelve months 
certain, and six months' notice afterwards," it was 
held at Nisi Prius, that the tenancy might be deter- 
mined at the expiration of the first twelve months, (c) 

Where the demise was to hold for three, six^ or nine 
years . generally, without any stipulation as to the 
manner in which, or the party by whom, the tenancy 
might be determined at the end of the third, or sixth 
year, the tenancy was held to be determinable, at the 
two earlier periods, at the will of the tenant only, and 



(a) Denn d Jacklin v, Cartright, son v. Huddlestone, 4 B. & C. 9SS. 

4 East. SI. (c) Thompson v, Maberley, S 

(6) Birch v. Wright, 1 T. R. 378. Camp. 573. 
80, and the cases there cited John- 
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by a r^nlar ootioe to qaii; afid tliat^ mi agaiMttlif 
landlord^ the demise operated as an indefeasiUe m 
for nine years, (a) 

If the (MHodaoe of the demised lands raqoiie \x^ 
years to come to perfection, as if it be Ikjuorice, mi- 
der, &c. a general holding will, it seeoas^ enure as i 
tenancy from two years to two years, and canaot be 
determined by a notice to quit at the end of the fe^ 
or third year. (6) And it was observed by De Gm 
C. J. in his judgment, that it might deserve to b 
considered whetbw, if required by the mdan^ 
the soil, or the counse of hosbandryy* a geotnl 
holding will not always enare as a tcMuicy fo 
such^period^ as may be necessary ta carry tk 
land through its regular course of cidtivatio&> is* 
stead (^ as a tenancy from year to y«ar } but d^ 
doctrine seems very doubtful. 

It has before been stated generally, that, by tk 
common law, the notice necessary to be given to a 
tenant, is a notice for haff* a year, expiring at tlie 
end of liie current year of his tenancy ; and ^ 
a notice, expiring at any other period, will not ^ 
sufficient, (c) This notice is frequently spoken of 
in the books, ^ a six months' notice; a&d <k 
distinction seems to be, that when the tenancy ex* 
pires at any of the usual feasts, as Michaelmas, 
Christmas, Lady-day, or Midsummer, the notice mo^ 

(a) Denn v. Spurrier, 3 B. & P. (jb) Roe v.'LeeSy Black, 1^1. 
399. (c) Ante, 106. 
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be g^vm prior to the eorrespondiiig feast haj^imig^ 
in tbe middle of the year of the tenancy ; (a) whilst^ 
if it expire at any other period of the year^ tbe 
notice most be gi7en aix calendar months previous to 
such expiration. 



The notice, when a tenancy commences at any of 
the osoal feasts, may be given to quit at the end of 
half a year, or of six months from tbe date of the cor- 
responding feast in the middle of tbe year, without 
9tatiiig the day when the tenant is to quit, althongb 
tbe intermediaite time be not exactly half a year, or 
six tDonths, from feast to feast being tbe usual half 
yearly compotatioB. And indeed, in a case where tbe 
notice waa to quit ^ on or about tbe expiration of six 
calendar months from the 29th of September, (the 
tenancy couMiencing March 25,) the Court ruled tbe 
word calendar to be surplusage, and held tiie notice 
good.(6) 



It was once contended, that the principle, that a 
notice to quit must expire at tbe end of tbe year of tbe 
tenancy, did not extend to houses as well as lands ; 
and that in cases where houses alone were concerned. 



(«) io a report of a MS, cise 
io £sp. N. P, 460^ it is scdd, thftt 
a notice given ^n the SOM of Sep- 
tember, being the day after Mi- 
ohariiiwiMkiy, to quk at Ladj-day 
following^ was ruled by Heath, J. 
to be a sufficient notice. Some 
particular circumstances, not no* 
ticed by the reporter, must, it is 
conceived, have occasioned Mr. 



J, Heath's deeislon, since the prtn* 
dple laid down in tbe report is in 
opposition to every authority upon 
the subject. Probably the tenant 
entered at old Lsdy-day. Vide 
Right V. Darby, 1 T. R. 159, et 
aote^ 1S6. 

{b) Howard v. Wemsley, 6 £sp« 
53. The marginal note in tbe re« 
port of this case is incorrect. 
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six months' notice, at any period of the year, woald 
be saf&cient ; but the Court considered that the same 
inconvenience might arise in the one csuse as in the 
other, since the value of houses varies considerably 
at different periods of the year ; and therefore held 
that the tenant of a house was entitled to the sami^ 
privileges, with respect to the notice to quit, as ^ 
occupier of land, (a) 



« 
t 



But this rule extends, with respect to house^i; ^ 
those cases only in which the tenancy ennres^ a^ ,^ 
tenancy from year to year ; and the notice requiif^ 
will refer to the original letting, and be regu)$ited by, 
the local custom of the district in which the hoose.i^ 
situated, whenever it happens that a shorter, teratt 
than twelve months is intended to be creati^ Uy< tli|a/ 
letting, although no particular period be mentipq^ 
This chiefly happens in the case of lodgings; and ^^ 
custom, for the most part, requires the same space o£ 
time for the notice, as the period for which the lodg^ 
ings were originally taken ; as a week's notioe wh^ 
taken by the week, a month's when taken by. the 
month, and so forth. (6) 

* 

When, also, the custom of the country, where the. 
premises are situated, requires, or allows, a notice for 
a longer, or shorter, period than half a year (as fot 
instance, the custom of London, by which a tenant^, 
under the yearly rent of 40^. is entitled to a quarter's 

(a) Right V. Darby, 1 T. R. 159. Esp. 94. Doe d. Campbdl v. Scott, 

Doe d. Brown t;. Wilkinson, Co. 6 Bing. 362. Wilson v, Abbott, S 

litt 270, (6) n. 1. B. & C. 89. 

(6) Doe d. Parry v. Hazell, 1 
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TidtSce only^ (a) tbe castotn will be admitted by the 
Courts ; (b) but such custom must be strictly proved, 
and the witnesses must not speak to opinion, but 
Jacts. (c) The parties may also by special agreement, 
vary the time of the duration of the notice ; but the 
notice must, notwithstanding, where the letting is 
from year to year, expire with the year of the tenancy, 
unless the agreement also provides some other period 
for its expiration, (rf) Where, however, the terms 
of tbe agreement are not intended to create a tenancy 
from year to year, determinable at a quarter's notice, 
but to empower the parties to put an end to the te- 
nancy at other periods of the year, as well as at its 
termination,' the Courts will give effect to it. Thus a 
demise for one year only, and then to continue tenant 
afterwards, and quit at a quarter's notice; ((/) and a 
demise, where it was agreed ^^ that the tenant was 
always to be subject to quit at three months' notice," (e) 
have been held to be demises determinable at the end, 
although not in the middle, of any quarter. But a 
quarterly reservation of rent is not ' a circumstance 
from which an agreement to dispense with a half- 
yearly notice is to be inferred ; although, where the 
landlord accepted in such case a three months' notice 
from his tenant, without expressing either his assent 
to, or dissent from, such notice, it was ruled at Nisi 
. Vnus to be presumptive evidence of an agreement 
tiiat three months' notice should be sufficient, {f) 



. (a) Tyley v. Seed, .Skin. 649. 1 Taunt 155. 

(ft) Roe d. Brown v. Wilkinson, (0 Kemp v. Derrett, 3 Campb. 

Co.Litt^ro. 6. n. 1. 511. 

* (c) Roe d. Henderson v. Char- (/) Shirley v. Newman, 1 £sp. 

nock, Peake N. P. C. 4. 266. 
(d) Doe tf. Pitcher v. Donovan, 
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The notice may be given to quit npon a partkobi 
dsLjy or in general: terms at the end and ezpiratkin : 
the cmfTent year of the tmaBcy^ whidi. shall eip 
next after the end of one balf year from tbe senior 
of the notice, (a) The latter form shoidd ^wayi b 
ued when the landlord ia ignorant of the period wfe 
the tenancy commenced, and is onable to serre tar 
tevnmt personally ; and it is also tiie preferable ibrt 
when the commencement of the tenaaicy ia known, c 
k firovides against any misapprehension of the exar 
day whetar the tenant entered. If a particalar day It 
mentioned in the notice, it mnst be tbe day of i 
eommem^ment^ and not of tiie conchisioQ of the (^ 
nancy ; for the tenant cannot be compelled to qii"* 
wUlst his rigbt of possession contiwies, mndHthri^ 
is not determined until Hsie year is fbUy eoaqE>le(ti I 
It must also be the exact day of SQchcoflnmenoeiDeA 
The next, or any subsequent day, will not he sat 
cient (6) 

The time, when a tenancy from year to year ««"• 
mences and expires, takes its date, in tiie absence ot 
all otiier circumstances, from the time when ^ 
tenant actually enters upon the demised premises; i^l 
but this general rule maybevaried, both as to ibeoofr 
nencement and expiration of the tenancy, eitfaer f^ 
express agreement or legal inference. 

When a person is let into possession as a y^ 
tenant, and aflerwards takes a lease of the premise^; 



(a) Appendix, No. 1, 2, 3. Doe East SIS. 
d. PhiUips r. Butler, 2 Esp. 589. (c) Kemp r. Denett, S Can?*- 

(6) Doe dy Spicer v. Lea, 11 511. 



AS BBTWBBN LANHLOED AUD TBHANT. 14S 

and coiitinaes to hold tiie land after the leas^ kas ex- 
pired, the time of the expiration of the tonaiicy> 
created by saoh holding orer, wfll be r^nkiied by the 
tenn» of the lease, and not by the time of the oriinnal 
entry. Tkns^ if a man enters at Lady- day, ooii- 
tinues tenant for one or move years^ then accepts a 
lease fer a certaia term expiring at Miehaelmas, and 
afterwards holds over and pays rent, the notice must 
be given to qait at Michaefanas, and not at Lady- 
day; (a) And the rule extends to the assignees oif 
the original lessee, and their assigns. Whatever 
any be the period of the jrear when they enter upon 
the demised premises^ the time of the eRptratton of 
their tenaacies will be the same as if the original 
lessee had continued in possession ; and it seema im- 
material whether fliey come into possession before or 
aftsp tiie expivation of the lease. (6) 

In like manner when a remainder-man receives rent 
from a person in possession under a lease, granted by 
the tenant for life, but void against the remainder- 
man, and thereby creates a tenancy from year to year, 
the time at which a notice to quit^ given by such re- 
mainder-man, must expire, will be regulated by the 
terms of the lease, and not by the time of the death 
of the tenant for life, (r) As, if the lease be for a cer- 
taiu number of years, to commence on the 6th of April, 
and the tenant for life die on the 30th of September, 



(tt) Doe d, Spioer v. Lea, 11 East. (c) Doe d, Collius v. Weller, 7 T. 

312. R. 478. Riglit d. Flower v. Darby, 

(6)Doed.Castletoiiv. Samuel, 5 1 T. K« 159. Roe d, Jordan v. 

Efip. 173. Ward, 1 li. Blk. 97. ante 110. 
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tlie proper period for the expiration of tlie notice i? 
be the 6th of April. 

The principle is the same if the tenant hold nnrfr 
a parol lenae^ void by the statute of fraods. As^ "^hr 
there was a verbal agreement to hold for seven ytta 
and the tenant was to enter at Lady-^ay, and qiAt 
Candlemas^ it was held that the lease^ altboi]^ yd 
as to its duration^ nevertheless regulated the terms t^ 
flm tenancy in other respects^ and that a ttoUce^ (f 
expire at Candlemas, and not at Liadjr-daj. {e 



It may be collected from these cases^ that if thm 
he a lease for years^ commencing oh one day, ^ 
terminating on another^ as for example, coDioieDciQ! 
at Lady-day^ and terminating at Mtcfaaelmas, 9 it 
nanoy created by the landlord's receipt of rent ^ 
tiie expiration of the lease, will be held to ctMnmetiee 
at Miohadmas, and to require half-a-jreiur^s ooi^ 
from Lady-day. 

No new tenancy is created by a mere agrcwwo* 
between landlord and tenant for an increase of ^ 
in the middle of the year of a tenancy ; but a nofe 
to quit* given after- the receipt of the increased reot 
must expire at the time when the tenant origio^ 
entered. (A) 

i 

When a tenant took possession in the micldliJ or a 
quarter^ paid rent from the time of his cofflisg u> "^ 
to the next quarter-day^ (Christmas^) and Ikm^r 

(tf) Doe d, Rigge v. Bell, 5 T. R. {b) Doe i. Bedford v, W*** 
471. Doe </• Peacock, v. Raftan, $ Warwick, Sum* Att..>9i«'*^ 
Esp. 4. 
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I rent half-yearly at MidsaiiNDer and Gfari8tiiias» it waa 
ruled at Nisi Prtusihat the tenancy colnmeneed from 
I Christmas^ and not ftom the preceding half*qaarter« (a) 
^ But wh«re the tenant enlered in the middle of a 
f quarter upon an agreement '^ to pay rent quarterly 
and for the half- quarter,^ it was left to the jury 



I 



^ whi^ther the party was tenant from tiie quarter«day^ 
prior to the time when he entered^ or from &e sne^ 
ceeding quarternii^ ; and under the direction o£ IiqpA 
£Uenborough,.0. J. the jury found, that the teanaocy 
commenced with the preceding quarter, (b) 

When the demise is by parol, and in geuMal'termtf 
to hold from feast to feast, as from Michaelmas t» 
Michaehpas, it will be a hiding froviaueJi feast *ac^ 
cording to the fiew style ; unless by the ouatom of thsr 
country where .the lands lie (whidi custom maybe 
proved by parol testimony) such tenancies oomnmcor 
according to the old sty k. (c) If, howefer, tbeiide^: 
mise be by deed to hold from any particular feast, a$ 
^* from the feast qf S^, MiehaePs/^ Sgt:* the^holdfaig 
must be taken to be according to the new. style • nol^^ 
withstanding the custom; and this rule prevails. at» 
though the tenancy be created by a holding over a^^* 
the expiration of the lease, and the original, entry wasi 
according to the old style, (d) ; 

Upon the same principle a notice to qaftt at Michael- 
mas generally, primd facie means new Michaelmas; 

(a) Doe d. Holoomb «. Johnaony 6 btiiy «• Wood, 1 Bsp. IM. Doe d. 

Esp. 10. Hall V. Benson, 4 B. & A. 588. 

(h) Doe d. Wadmore v. Selwyn, {d) Doe d. Spicer v. lea, 1 1 East, 

ii. T. 47 Geo. 3^MS. S 12. 

(c) Furiey d. Mayor of Canter- 
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but if tbe tenant entered at old Michaelmas, it n 
be constraed to mean old Micbaelmas. (a) 

Al tenant sometimes enters upon diftrent parted 
tbe land^ at different periods of the year, Mm 
all are contained in one demise; and the notice li 
quit must then be given with reference to the d 
stantial time of entry, that is to say^ with referee 
to the time of entry on the substantial part of \k 
premises demised ; no notice being taken of fte tinit 
of entry on the other parts, which are auxiliam 
only ; though the tenant will be obliged to quit tb 
at tbe respectiye tames of entry thereon, (b) 

This substantial time of entry^ it has been coo^ 
tended^ must be determined by the times whentk 
reiit is payable ; but it is holden to depend, eith' 
upon the general custom of the country when tl^ 
lands lie, or upon the relative vsdue and iospof^ 
ance of the different parts of the demised premises 
and of these facts it is the province of the juiy 
' determine. 



t- 



As few decisions are to be found on these poio^ 
it will be useful to give a concise statement of theoL 

Where the landlord agreed to let the defendaots 
farm, to hold the arable land from the 13th of Febmn 
then next, the pasture from the 5th of April, and ^ 
meadow from the 12th of May, at a yearly rent pay 
able at old Michaelmas and old Lady-day, the i^ 

(a) Doe rf. Hinde v. Vince, 2 (6) Doe //. Stricklind ». SpeiH"^ 
Campb. 256. East. 120. 
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payment to he tqade at Michaelmas theii .Mxty it was 
held to be a tenaocy from old Liady-day to old lady^ 
day ; because the costom of most countries wottl4 
hard required the tenant to have quitted the arable 
and meadow lands oa the Idtbof February^ and 12th 
of May^ witboat any special agreement^ and a notice 
to quit at old Lady-day delivered before old Michael* 
mas was held sufficient <a) 



1 1 • 



. So also upon a demise of the samie native^ namelyi 
that the tenant diould entw upon ike arable land at 
Candlemas^ and the house and other premises at 
Lady-day> to which was added a pcoviso^ that the 
tenant should quit the premises ^^ according to the 
times of entry cu aforeeaid/^ k was held itha^ 
the proviso made no alteration in the tenancy^ so as 
to require a notice. six months before .Candlemas, 
because! it ' merely expressed what the law wouU 
otherwise have implied; that the substantial time of 
entry was at Lady^day/ with a privilege to the tenant 
on the one hand to enter, on the arable land before 
that period for the purpose of preparing it^ and ow 
the other hand a stipulation by him when he quitted 
the £mn to cdbw the same privilege .to ;the incoming 
tenant f.andy.therefore, Ihata notice to quit, given 
six months previous to Lady-day, although less than 
six Hmntiis . before Candlemas, was sufficient (6) 

Where the premises contained in the demise con,- 



4 fl * 



(a) Doe d. Dagget v, Snowdon, 3 (b) Doe <i. Strickland v, Spence, 6 
Blk. 1924. East ISO. 



l2 
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si6(ed of dwtllipg-hoiuies^ aad other buildings, m 
for the purpose of carryiog on a manu&etarej a ki 
acres of meadow^ and pasture land, and bleachiic 
grounds^ together with all waterH^ourses^ &c. aod i^ 
tenant held under a written agreement for a lease, k 
commence as to the meadow ground from 25th: 
]>eoember then last, as to the pasture from the *& 
of March then next, and as to the houses^ mill% ^- 
all the rest of the premises^ from the Ist of Maj, it 
rent payable on the day of Pentecost and Martinofii 
the Court heldj that the substantial time of entry ^ 
the Ist of May, inasmuch as the substantial sul^^ 
the demise was the house and boildingps^fortbe ptf- 
pose of the manufacture, to which e\/«ry thing el^ 
in the demise was merely auxiliary, (a) 

Where a house^ and thirteen acres of I^4> ^^ 
demised for eleven years, to hold the lands from ^ 
!^ of February, and the house and other premise 
from the 1st of May^ at the yearly rent ofUH* P^r 
able at Michaelmas and Lady-day^ the jury foimdtbe 
land to be the principal subject of the demise; aiidtlt^ 
plaintiff was nonsuited on account of the notice to 
quit not having been given six months previous- 1<>^ 
2nd of February. The Court was afterwards mo^^ 
to set aside the nonsuit, on the ground that the li^ 
was the principal part of the demise (being situaitfi 
near a borough) ; or, at all events^ that the relativ^^ 
value and importance of the bouse and lands were so 
nearly balanced, it was immaterial to which the nobce 
referred ; but the court refused the rule^ sayiqg) ^' 

(a) Doe d. Lord Bradford o. Watktns, 7 £ast. 551. 
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was for the Jury to decide wbiftb wds tbe principal^ 
and which the accessory part of the demise, (a) 

Lastly^ of the acts by which a regular notice to quit 
may be Waived. 

The acceptance of rent, accruing subsequently to 
the expiration of the notice, is the most usual means 
by which a waiver of it is occasioned ; but the acotpt- 
atice of such reot is not of itself a waiver of the no- 
ticef, but matter of evidence only to be left to the jury, 
to determine with what views, and under what cir- 
camstances, the rent is paid and received. 

If the money be taken nomine pceniF, as a compea- 
sation for the trespass, or with an express declaration 
that 'the notice is not thereby intended to be waived, 
or if there be any fraud or contrivance on the part of 
the tenant in paying it, or if the payment be accom- 
pauied by other circumstances which may induce an 
opinion; that the landlord did not intend to con*- 
tinue the tenancy, no waiver will be produced by the 
aciceptance. The rent must be paid and received as 
rent, that is to say, it must be so paid and received, 
as to satisfy the jury of an intention to continue the 
tenancy, or the notice will remain in force. Thus, 
where the landlord brought an ejectment immediately 
upon the expiration of tbe notice, and after the ap- 
pearance of the tenant in the action, received from 
him a quarter's rent, accruing subsequently to the day 
when the notice expired, but nevertheless continued 

(ft) Docrf. Ilcapy r. Ilowanl, 11 East. 498. 
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hia action, the Court were of opinion (apon a motk 
for a new triid, after a verdict for the defendant), k 
from the continuance of the suit by the landlord^ after 
the' acceptance of the rent, a fair inference might b 
drawn, that he did not mean to waive his notice ; m 
as that point had not been left for the consideratic: 
of the jury (who had been directed at the trial to id 
for the defendant, upon the simple fact of the qaar 
tor's rent haviag beea paid and received), the motki 
for the new trial was granted, (a) So also, where ik 
rent was usually paid at a banker's, and the banker 
in the common routine of business, received a qiar- 
ter*s rent froni the tenant after the expiration of t^ 
notice, no waiver of the notice was thereby createAl 
But where the notice expired at Michaehnas^ W 
and the landlord accepted rent due at Lady-day^ 17% 
and did not bring his ejectment until after sacb at 
ceptance, nor try the cause until 1796, (he jury liel^ 
that the notice was waived, (c) 

The notice may also be waived by other acts of tk 
landlord ; but they are all open to explanation, aDfl 
the particular, act will, or wiU not, be a waiver of tb 
notice, according to the circumstances which attox^ 
it. Thus, a second notice to quit, given after iw 
expiration of the first notice, but also after the con^ 
mencement of an ejectment, in which the lan^ 
continued to proceed, notwithstanding his second ^ 
tice, was holden to be no waiver of the notice or^ 
nally given ; because it was impossible for the i»^ 

(a) Doe d, Cbeny v. Batten, Campb. 387. 
Cowp. 243. (c) Goodright A Cbarter v. C^ 

(6) Doe d. Ash v. Calvert, 3 went, 6 T. R. 819. 
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to suppose,. that tbe land]loixl meaBt ^ waive a notiqe 
upon the foundatioii of which he was proceediog to 
turn him out of his ferm. (ft) Where also^ after the 
expiratioa of a regalar nptice to quit^ the laBdloird 
gave a second notice in these words : — ^^ I do hereby 
desirei you to quit the premises which you nino hold 
of ine, within fourteen days from this datet or I shfiU 
insist upon double value,^ it was ruled by JU>rd EUeu- 
borough^. C. J. at Nisi Priufi, that the second notice 
could not be intended^ or understood to be intended^ 
as; a waiver of the. firsts or even as an acknowledge 
ment of a subsisting tenancy at will, haying fpr its 
object merely the recovery of double value ; and the 
lesBor of the. plaintiff recovered upon a demise, 
anterior to the expiration of the second notice. (6) 
So also where a notice was given ^to quit the 
premises tvhicA you hold under me, your term there- 
in having long since expired," the Court considered 
the paper as a mere demand of possession, an(l not 
as a recognition of a subsisting tenancy, (c) 

But where the defendant was lessee by assign* 
ment of certain tithes, under an agreement, which 
only operated. to create a tenancy from year to year, 
^nd the impropriator, in M)arch, 1810, (some days 
after the assignment,) gave the origiufd lessee a no* 
tice to quit at the Michaelma£| foUowii^ and after- 
wards, in March 1811, gave the assignee a notice 
to quit at the then next Michaelmas, the Gpurt ^ere 

• 

(a) Doe d. Willi&ms v. Hum- and 3 Campb. 115.^ 

plireys, 2 East. 236 ; et vide, Mes- (c)* ])oe d. Godsell v. Ingiis, '3 

scDger V. Armstrong, 1 T. R. 53. • Tfuint 54. 

{b) Doe d. Digby v. Steel, MS. 



6leariy' of opinion^ thdt «otli 0eMMMl 'tiofioe im ; 
Wadver as to the assignee of tke former ndtke gim 
t»tbe orighml lessee. Atid» ifi answer to an argamst 
In sapport of tbe efficacy of tbe first ootiee, that ik 
original tenancy having expired at M idiaetaMis, 181U. 
could not be set up again by anotiier notice to tk 
defendant in 181 1^ inasmuch as the giving' of a per»)i 
mitioe to quit does not operate to cieate a t^iancyia 
liim^ the Court observed, ^^ It does not ttecessanly^i 
so^ but it is generally considered as aa acVnoided^- 
meat of a subsisting tenancy ; and if the party ob^» 
tbe notice, bow can he be deemed a trei^asMrcM 
account of a prior notice to another person? Notiiii^ 
appears to show^ that the defendant bad knowled^ 
of any other notice to quit tiian die one wbiei m 
served upon him i^ and Bayley, J. added^ ^' tbe s^ i 
cond nbtioe gives the defendant to underaUad, that 
if he quits at Michaelmas 1811, he wttliiot be*de«o^ 
a trespasser, (a) 

4 

I 

It may be collected from this case^ that if a Unaat, 
having underlet the premises, receive from his Ism)- 
Ibrd a notice to qutt^ and the landlord afterwaidsfii^ 
to the under-tenant a notice to quit, expiring at a 8d^ 
Sequent period, (i) be is precluded from recoveiiog 
in an ejectment against such under-tenaiit^ apona^ 
mise anterior to the time of the expiration of the no- 
tice so given by him to tbe under-tenant And if^ 
after the expiration of a regular notice, tbe Utadh^ 
should give to tbe same tenant a second regular no- 
tice, in the usual form, to quit at the termination of the 

(0) Doe d. Brierly v. Palmer, 16 (6) Aute, 129. 
East. 53. 
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ve£tnwg theMw.to Myelaaiafor double. vidin^wd 
without hftyiug taken wj. aUps, in tke uAeraiediate 
tiiDe> to enforce the first notice, it maj be doubted 
whother 3udi second notice will not also amount tOia 
waiver of the first 

• In. a case where a landlord^ after the deli?rer]r of 

a juotice to qmai, promised the tenant that he should 

not be turned out until the place was sold^ and after 

tb^.saIe of the premises^ brought an Qeetmeni upon 

a domise anterior to the time of the sale ; it was cout 

teodied that the permission to occupy was a waiver of 

the .aniecedent notice, so far as to prevent the tenant 

ihoni being considered as a trespasser by relation baqk 

to. the time, when the notice expired^ and that the.det' 

mide .ought to have been laid posterior to the day 

whea the contract for the sale was made. But Ifaf) 

Court held^ that the permission amounted only to^ ^ 

declaration on the part of the landlord^ that until the 

sale of the plaoe^ he would suspend the exercise of his 

right under the notice, and indulge the tenant by* 

permitting him to remain on the premises ; and thaji 

it was not intended to vacate the notice, or be de>i 

strootive of any of the rights which the landlord had* 

acquired under it (a) 

The acceptance by the landlord of the double vahie 
of the premises, given by the stat. 4 Geo. IL c. 28^ 
when the tenant wilfully holds over after the expira^ 
tion of a written notice to quit or the bringing of aii 

(a) Wbiteacre <L Boult v. Symonds, 10 East. 13. 
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aotioD of debt jfor the mum, witt not be a waiver 
the notice ; for the doable vakie is girea as a peoaitF 
for tlie trespass, and not as a payment between land- 
lord and tenant Bat if, after the expiration of a no^ 
tice to quit by the tenant, the landlord aecept tlx 
double rent to which he is entitled by the stat 11 Gm 
II. c. 19, it seems that he cannot afterwards proceed 
upon the notice to quit, for this latter statute n^ 
cognizes the party by the name of tenant, which tk 
first statute does not, and gives a right of distress for 
the double rent, which is a remedy applicable only u 
the relation of landlord and tenant (a) 

In cases where the act of the landlord cannot be 
qualified, but must of necessity be taken as a cod- 
firmation of the tenancy, as if he distrain for rent ac- 
cruing after the expiration of the notice, or recover 
it in an action for use and occupation, the notice vil 
of course be waived : (b) but it seems tbat a pendinc 
action for such use and occupation will oot be suffi 
cient to invalidate the. notice ; for the landlord oaj 
only recover to the time of the expiration of tbe bo* 
tice> although he claim rent to a later period* (c) And 
where a landlord, after a verdict in ejectment fooiKl- 
ed on a notice to quit, distrained for rent doe subse- 
quently to the expiration of the notice, and the party 
submitted and paid the rent, it was held to benogrooD^ 



(a) Doe d, Cheney v. Batten, ^ (6) Zouch d. Waid v. Williog^ 
Cowp. 245. Timmins v. Rowlinson, 1 II. Bl. 311. 
Burr. 1603. Soulsby v. Neving/ (c) PerBuller, J.Bi^ch».Vrig^''• 
9 East. 310. Ryal v. llich, 10 1 T. R. 378 ; ct vide Roe rf. Cromp- 

East. 48. ton V. Minshall, S. N. P. 6^* 
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for staying the sabsequent proceedingis in the eject- 
ment; for the distress was wrongfal^ and might hate 
been disputed by the tenant, (a) 

• J - * * • * • 

By the common law^ if a landlord distrained after 
the expiration of a term, though for rent accruing 
during Hb continuance^ he was held to have acknow- 
ledged a subsequent tenancy ; because^ by the com- 
mon law^ no distress could be made after the deter- 
mination of a demise ; (ft) but since the statute 8 Ann. 
c. 14. s. 6. & 7, by which a landlord is allowed to 
distrain within six calendar months after the deter- 
mination of a lease for life, for years, or at will, pro- 
vided his own title, or interest, and the possession of 
the tenant, from whom such rent became due, be con- 
tinuing, a distress for rent accruing at the time of 
the expiration of the notice to quit, if made within 
the six months, will be no waiver thereof. 

Where a tenancy from year to year subsists be- 
tween the parties, an ejectment cannot be maintained 
on a paroi notice to quit at a shorter period than 
half a year, or expiring at a wrong period of the 
tenancy, notwithstanding the assent of the tenant to 
such notice, unless such assent be m HMfiting ; be- 
cause the notice being insufficient in itself to deter- 
mine the tenant's interest, his assent can only make 
it operative as a surrender of the term ; and as such 
surrender is not by operation of law, but an actual 
surrender by agreement between the parties, it is 



(a) Doe d. Holmes v. Darby, 8 (6) Pennant's case, 3 Co. 64. 
Tauot 638. 
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void by the ^tute of frauds, wbicli requires that sndr 
surrender should be by note in writing, (a) 

Next, of the determination of a tenancy by tk 
act of the tenant^ which miy happen in two several 
ways ; first, by a notice to his landlord that be in- 
tends to quit the possession; (b) secondly^ by Ik 
non-payment of rent, or breach of a covenant or coi- 
dition. (c) 

As the relation of landlord and tenant is matoaL 
the principles which govern the first of tiiese modes 
have been discussed^ when treating of the notice to 
quit as given by the landlord; and it therefore not 
only remains to inquire into the rules adopted ht 
the Courts in the two latter instances. 



The right to give a notice to quit is given by 
common law^ and is necessarily incidental to a te- 
nancy firom year to year : the termination of a temncj 
by the non-payment of rent, or the breach of & core- 
nan t, or condition, can only rise under an express 
agreement between the parties^ and seldom occurs 
but where the tenant has a written lease fbr a de- 
terminate period. 



(a) Doe d. Hudlestone v. John- tiou may perhaps be logiclUj ^ 

son, 1 M<Leland and Yonge, 141. correct; but as the proceedinj? 

Johnson v. Hudlestone, 4 B. & C. differ so materially in cases ofnon- 

922. payment of rent, and of noo-F' 

(6) Appendix, No. 4. fonnance of other a)?€P*nts, '^ 

(c) As the non-payment of rent was thought most conducive w 

is in fact the non-perfbrmance of a perspicuity to name them ^' 

covenant, this particular cnumera- rately. 
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It baa alrmdybeen ohserved^ (lit) • tkat an actual 
entry upon the lands. was formerly necessary befiure 
an ejectment could be maintained, and that the claim* 
r ant's title must be of sudb a nature as to render his 
I entry la,wful. When, therefore, a lease for yews 
I was granted to the tenant, and the right of possession 
thereby transferred to him, the lancHord could not 
I Icg^Uy enter i^>Qn the land during the continuance 
of the term ; and was consequently without remedy 
to recover back his possession whilst the term lasted, 
, although the tenant should neglect to render his rent, 
^ or otherwise disregard the conditions of his grant; 
, When terns for years increased in length and value, 
, this became a serious evil to landlords The. tenant 
might be so indigent as to render an action of. eofver 
nant upon the original lease altogether useless^ and 
the premises might be left without a sufficient distress 
to countervail an arrear of rent. Asa means of ob- 
viating these difficulties, it became the practice for 
landlords to insert in their leases a proviso declaring 
the lease forfeited, if the rent remained unpaid for 
a certain time after it became due, or if any other 
particular oovenaat of the lease were broken by the 
lessee, and empowering the landlord in sueb oases 
to re-enter upon, and re-occupy his landsw 

When provisoes of this nature were first intro- 
duced, the ancient practice prevailed, and of course 
actual entries were then made in these as in all other 
cases ; and it seems also to have been necessary, for 
some years after the modem practice was invented, 
and the sealing of leases dispensed with, for landlords 

(a) Ante, 10. 
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to tDake aetnal entries iipobi tiie landa^ before ttey 
codld take advantage by ejeotment of the forfeits^ 
of a lease. This aseless fonn ia now indeed abo- 
lished ; but as the right to make the entry is still D^ 
cessary^ the provisoes are continued to the present 
day in their ancient terms, {a) 



Having thus briefly shown the principles upn 
which these provisoes arefeonded, we shall noirifr 
quire, first as to the covenants deemed bj oar law tt 
be valid ; secondly, as to what will amoont to tk 
breach of any particular covenant^ and- herein of Ar 
proceedings at common ]aw> and under the statote 
4 Geo. II. c. 28, on a clause of re-enfary finr nor 
pa3rment of rent ; and, thirdly, as to the modes bf 
which conditions may be dispensed with^ or for- 
feitures waived. 

The landlord, having the Jus tfi^kmendi, may an- 
nex whatever conditions he pleases to his grants pnv 
vided they be neither contrary to the- laws of t^ 
kingdom, nor to the principles of reasoii» or paU^^ 
pdicy ; and it is by these genend maxims we wd 
be guided, when called upon to consider the vali^t^ 
of any particular covenant in a lease ; for only ooe 
decided case upon the subject is to be found in o^ 

legal authorities. 

I 

The lease in that case was for twenty-one yeais, 



(fl) Little V. Ileaton, Salk. 258, 1 Vent 248. Wither v. Gibson, 5 
S. C. Ld. Raym. 750. Goodright Keb^ dl8. 
</. Harev.Cator, Doug. 477. Anon. 
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and the proviso, that the kmdDord should have the 
power to re-enter, if the tenaDt committed any act (^ 
bankraptcy whereon a commission should issoe. This , 
proviso was holden valid, npon the principle^ that 
as it is reasonable for a landlord to restrain bis te- 
nant from assigning, so it is eqnaUy reasonable for 
him to guard against such an event as bankruptcy, 
finr the consequences of bankrapttrf would be an as* 
signment ; and that such a proviso is not contrary to 
any express law, nor against reason or puUic policy, 
for it is a proviso which cannot injure the creditors, 
who would not rely on the possession of the land by 
the occupier without a knowlec^e also of the interest 
he had therein ; and to discover this they must look 
into the lease itself, where they would find the pro* 
viso that the tenant's interest would be forfeited in 
case of bankruptcy. Buller, J. in his judgment on 
the case, made a distinction between leases for short 
terms, and very long leases, with respect to provisoes 
of this nature; because if they were to be inserted in 
very long leases, it would be tying up property for a 
considerable length of time, and be open to the ob- 
jections of creating a perpetuity ; but he afterwards 
adds, that the principal ground of his decision was, 
because it was a stipulation not against law, nor re* 
pugnant to any thing stated in the former part of the 
lease^ but merely a stipulation against the act of the 
lessee himself, which it was competent for the lessor 
to make, (a) 

Secondly, Of what will amount to the breach of 

(o) Roe d. Hunier v. Gallien, ^ T. R. 1S3. 
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any ptrticulav oaveomat^^woA bcReis of th^tfuocee^ 
iogBakeonuiMi kw^and^uwlw the statute. 4 Gtal) 
Ci 28v Qi» a clanw of re-ettvir. . for . iioiiTpAyioeBt o 

iMndt. •• t' 

• Tk6potrergenera%ra8ei^e<lintea9e»9tola«£ll^ 
t9 re-enter upon tke premisea^ ia /case . tb|^ revi sU 
remaiB in atrear for a eertaiD tuna aftor ihia dae,^ 
ttie moat eonmum proviso upon wbiok ^ectnmits fv 
fbtfeitarea for breach of covemot ar« founded^ m 
asiaeraral pBOvisiens are nade» both by the coouDai 
and' atatate law, for regalatiag ^eotmenta broagb 
apofD suoh provisoes* a separate ooBsid^Faftion of tk 
mode of pneoeeding upon a clfiuse of vetentrf Ar 
Mat iiiianrefidr> seams the mMt perspicaons oMtfaodt^ 
ttoating^the sabjeot 



I <' 



. At the - time when prtoviaoea for rchenlsy (weee &^ 
introdaced, it was uafortunatriy the paactioe to dit- 
igure the principles of law by eadkss apibtilties mi 
distinctions ; and the pmlininaries recpdred hf ^ 
oomiben law, before a landlord can bring, an eject 
meat apon a olaase of re-^eaftiy far noibfiapfMnt d 
rent, are so numerous, as to rendet it nejEt0 inp^ 
sible for any, unversed in the practice of the Courts, 
to take advantage of a proviso of this-nature; *'f^ 
a demand of the rent must be made, either in p^fson^ 
or by an agent properly authorized, (a) Secondlfi 
the demand must be of the precise rent due;(^) ^^ 

(a) Roe (2. West V. Davies, 7 East icat due^ igf iki mmft^mtti ^^ 
363. of the fatfeitmt wiU k im^' 

(6) That is to say, of the precise as a quarter's rent, if the reo^ 
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if he' depmid i$t pemy ttote^ or less^ ifc vdUtfaf ilL 
Thirdly^ It laiitffr be xamiAt'pnci$efy wt/tauitie dag 
when the reptis dne^ aad payable^ hgr the leasee to save 
the forfeiture; as, where the proviso is, ^^ thafc 
if the rent shall be behind and ui^>aid^ by tiie 
spaM of tUitfv or>aty oAer naidber . of >da]|s. after 
the day of paymeot, it shall be lawful for the lesson 
to re^^nfcer,^' a demand most be made on tiie thivtieliby 
or other Um^ day. Fourthly^ It snut bo made a 
^^onvoment time befoie siiiKset.(a) Fifthly, Jfc tmttdt 
be made opOD> the fauid^ and at the most' faotorieMB 
plaoe of it. Therefore!^ if there be a dnA-ettiaigHhotiaB 
upon the knd^ the demand most be ak the firoqfe 
or fore door^ thoogh it is not neoessary to eaten 
the boose^ ttotwithstsndiBg the door be opam; bob 
if the tenant meet the lessor either 00 or ^.tbfiilind^ 
at any time of the last day of payment^ and ten- 
der the reaty it is saffioient to save a fcai&itiire, 
for tba law leaii9 against forfeitores. Sixthly^ Uaksaa 
a place isappmsrted' where iho rent ic' pay^tbla^iiai 
artiich caseitke demasKl most bosnooka^ snob plsttei 
Sevisnthfy/ A denMoid of tbet rent mast .be. mado'ioi^ 
jSic/iialilwqgh therei shcndd be <no:p«aoQ;on Hif/t Jam! 
readyito pay it/*(*). • • . - . ■ .•, jm .t 

Niraie ihose the only yexlMtfoas^dtfSbaltiflsrto 

■ f 

pajfa)le quarterly, half pi year>reuj^^ 3q.&.P^613. . , ^^ 

if payable half-yearly, and so forth ; (a) According to the case of Doe 

^ if djcic be any previous arrca* d, Whecldon v. !WI, S C. and l»! 

of rent, and the rent demanded 613, the demand ought to be made 

include such arrears, it will not be at the last hour of the day, a/ sun. 
auffloiemio W9ik B ibifeitiife. Doe 



A Wteddca «t FMd^ M.6. Sw C. (6) 1 Saund. 887, (n. 16.) 
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which a landlord, by the oommon laiw, was subject 
The courts, notwithstandiiig his compliaDce w& d 
the reqoired formalities, woold set aside the k 
Imtore, opon the paTment of the debt and costs, ^ 
any time before execation executed ; (a) and & 
tenant migbt at any time apply to a conrt of eqintf fa 
relieil 



Where the ejectment is brought opon a claoaegi 
re-entry, and less tham sis mumihs^ remi is due, t 
these evfls still exist, (nnless dispaised with bj At 
express words of the lease,) (6) bat, by^ the wise pn^ 
visions of the legislature, the landlord is now relieved 
from the two latter inconveniences in all cases whm 
six months' rent is in arrear; and is also exempted 
from an observance of the forms and oicetieB of tk 
common law, if there be likewise no sufficieot dis- 
tress upon the premises. 

By the 4th Geo. II. c 38. s. 2, it is enacted, diai 
^' in all cases between landlord and tenant, as ofie&a> 
^' it shall happen that one half*year s rent shall b« ^ 
^' arrear, and the landlord or lessor, to wbom ^ 
*' same is due, hath right by law to re-enter for tke 



(a) Roe d. West v. Davis, 7 East. 
S6S, and the cases there cited. 

(h) Doe d. Harris v. Masters, 
3 B. & C. 490. Wood, B. in his 
judgment in the Exchequer Cham- 
ber, in the case of Doe d. Lord 
Jersey v. Smith, 1 B. & B. 178. 
intimated a strong opinion that 
the Stat. 4. Geo. II. c. 9B, put an 



end to all prooeedingB by t^^ 
at common law, and repeated tltf 
opinion in his judgment on the 
same case in the House of I^ 
(2 B. &B. 554); but his opin»'i 
was not supported by any o^ 
Judge ; and many of the h^ 
expressed their dissent from it> 



8 
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^^ non-pajrment thereof, sach landlord or lessor shall 
^^ and mayt without any formal demand or re-entry^ 
^^ senre a declaration in ejectment for the recovery 
** of the demised premises, or in case the same cannot 
^^ be legally served, or no tenant be in actual posses- 
^ siou of the premises, may then affix the same upon 
^^ the door of any demised messuage^ or in case such 
** ejectment shall not be for the recovery of any mes- 
^^ suage, then upon some notorious place of the lands, 
^^ tenements or hereditaments^ comprised in such 
dedaration in ejectment, and such affixing shall be 
deemed legal service thereof, which service or affix- 
ing such declaration in ejectment, shall stand in the 
^^ place and stead of a demand and re-entry ; and in 
^' case of judgment against the * casual ejector, or 
^^ nonsuit for not confessing, lease entry, and ouster, 
^^ it shall be made appear to the court where the said 
^^ suit is depending, by affidavit, or be proved upon 
^^ the trial, in case the defendant appears, that half a 
^^ year's rent was due before the said declaration was 
^^ served, and that no sufficient distress was to be 
^^ found on the demised premises, countervailing the 
^^ arrears then due, and that the lessor or lessors in 
^^ ejectment had power to re-enter ; that then, and in 
^^ every such case, the lessor or lessors in ejectment 
^^ shall recover judgment and execution, in the same 
^^ maBBer as if tiie rent in arrear had been legally de- 
<< manded, and a re-entry made; and in case the lessee 
^' or lessees, his, her, or their assignee or assignees, 
^^or other person or persons claiming or deriving 
^' under the said leases, slmll permit and suffer judg- 
<^ ment to be had and recovered on such ejectment, 

M 2 ' 
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^* and ex€cntkMi tabe» executed thereon^ unilhoBt par- 
^^ 11^ tke rent :aad arrears, together witb fall oost5, 
^^ and without fUia^ any bill or bilki for rdief p 
^^ equity, within six calendar months after aacb ei:- 
^* cation executed ; then such lessee, 8cc. and all ofter 
*^ persons claiming and deriving under tlie said leir 
^ shall be barred and foreclosed from cdi reliefer 
^^ remedy in law or equity, other thMi by writ*^ 
^ error^ for reyersal of such judgment, id case ^ 
^ same shall be erroneous^ and the said landlords 
^* lessor shall from thenceforth hold the aaid demist 
^premises discharged from such lease; Bvd If^ 
^ such ejectment a verdict shall pass for the deleodaiit 
^ or the plaintiflT shall be nonsuited tbereia* tv4 
'' for the defendant's not confessing^ &c. then sir.' 
^^ defendant shall have and recover his^ her, or^ 
'^ full costs : provided always, that nothing bereii 
^^ contained shall extend to l>ar the right of any toa^' 
^ gag^ w mortgagees of such lease^ or anj \^ 
^ thereof, who shall not be in possession, so asfiQi^^ 
^ mortgagee or mortgagees shall, within six caleniar 
^^ months after such judgment obtained^ and execs- 
'^ tion executed, pay all rent in arrear, and all coit^ 
'* and damages sustained by such lessor^ or persoi^ 
'^ entitled to the remainder or reversion as aforeai4 
'^ and perform all the covenants and agreeaieo^ 

which on the part and behalf of the first lessee or 

lessees ought to be performed »" 

By section 3, ^ in case the said lessee or lesseeSi ^ 
^* her, or their assignee or assignees, or other p^^ 
^^ claiming any rights title, or interest, in ^^ ^ 



€€ 
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^ equity, of/ in, or to the said lease^ shall ifithin the 

^ time iaforesaid, file one or more bfll or bills, for re- 

^ lief in any court of equity, such person or persons 

^ shall not hare or continue any injunotiony against 

^ the proceedings at law on such ejectment^ anless 

^ be, she^ or they shall^ within forty days next after 

^ a full and perfect answer shall be filed by the lessor 

* or lessors of the plaintiff in such ejectment, bring 

^ into court, and lodge with the proper officer, such 

^ sum' of money as the lessor or lessors of the plaintiff 

^ in (he said ejectment shall, in their answers, swear 

^ to be due and in arrear, over and above all just ai^ 

^ lowailGes^ and also the costs taxed in the said sni^ 

^ there txy remain till the hearing of the cause, or to 

^ be paid out to the lessor or landlord on good se- 

^ curity^ subject to the decree of the court; and hi 

^ case such bfll or bills shall be filed within the time 

^ aforesaid^ and after execution is executed^ the lessor 

^ or lessors of the plaintiff shall be aceountable only 

^ for^o much and no more as he^ she, or they lAaH 

^ itliny and bandfide, without firaod, deceit, or wilful 

^ neglect^ iuake of the demised premises firom the time 

^ of their entering into the actual possession thereof; 

^ and if what shall be so made by the lessor or lessors 

^ of the plaintiff, happen to be less than the rent re- 

^ served on the said lease, then the said lessee or 

^ lessees, his, her, or their assignee or assignees, 

^ before he, she, or they diall be restored to his, her, 

^ or their possession or possessions, shaU pay such 

^ Its^r or lessors, or landlord or landlords^ what the 

^ money so by them made, fell short of the reserved 

* rent, for the time such lessor or lessors of the plain- 

^ tiff, landlord or landlords, held the said lands." 
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Section 4. ^* Provided, that if the tenant or teoank, 
^ his, her, or their assignee or assignees, sibafl at asr 
^ time before the trial . in such ejectment, pa? cr 
^ tender to the lessor or landlord, his execaton or 
^ administrators, or his, her, or their attorney in U 
^ cause, or pay into the court where the same cm 
^ is depending, all the rent and arrears, together wit! 
^ the costs, then all further proceedings on the su! 
^ ejectment shall cease and be discontinaed ; and i 
^ such lessee, &uc. or their executors, administrato 
^ or assigns, shall, upon such bill filed as aforesaid,)K 
^ relieved in equity, he, she,and they, shall hsLre^kk 
^ and enjoy the demised lands, according to the lease 
^ thereof made, without any new lease to be tlienx^ 
^ made to him, her, or them.'' 

Some little perplexity attends the wording of Aese 
sections, which seem, upon the first reading, to eitai 
only to cases of ejectment brought after bai£ a ycff^ 
rent due, where the landlord has a right to re-enter. 
and where no sufficient distress is to be found uf» 
the premises ; but the statute has been held to k 
more general in its operation, and its proviaioDS (witit 
the exception of the one, which dispenses witb tk 
formalities required by the common law upon a dao* 
of re-entry for non-payment of rent) extend to aH j 
cases where there is six months' rent in arrear, and < 
right of re-entry in the landlord, (a) 

The legislature appear to have four different objects 
in view, in the enactments of this statute. First, to 

(a) Roe d. West v. Davis, 7 East. 303. 
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aboli^b tbe i^ fbrm of a . deoiaDd of rent^ where no 
sufficient distress can be found upon the premises to. 
aASwer, thi^t demand ; secondly^ in caaes of beneficial 
le^s^ <wbich u^y have been mortgaged^ to protect 
the^ mortgagees against the fraud or negligence of 
their mortgagors. Thirdly, to render the possession 
of th^ landlord secure^ after he has recovered the 
lands ; fmd fourthly, to take from the court the discre- 
tionary power they formerly exercised^ of staying the 
pvoqi^dipgs^ at any stage of them, upon payment of 
tb^ rent in arrear^ and costs. The first of these ob- 
j^ts 19^ effected by permitting the landlord to bring 
bif^ectment without previously demanding the rent:, 
the ,seGond> by permitting a mortgagee not in posses- 
sion to recover back the premises at any time within 
six months after execution executed^ by paying all 
the reft in arrear^ damages and costs of the lessor^ 
imd 'performing all the covenants of the lease : (a) the 
third>. by limiting the time for the lessee or his assigns 
to make an apjplication to a court of equity for relief, 
to six calendar months after execution executed : and 
the fourth, by limiting the application of the lessee to 
stay proceedings^ upon payment of the rent in arrear 



(a) It is difficult to discover from 
tfao'nspoct of the case of Doe d. 
Whitfield V. Roe, 3 Taunt. iOi, 
what was the true point submitted 
to the jmigment of the court. It 
is quite clear it is not the one 
stated in the margin, viz. ** that the 
mortgagise of a lease has the same 
title to relief, against an ejectment 
for DiB-^payroent of rent, and upon 
tbenme terms, as the latee against 



whom the recovery is had/' be- 
cause by the provisions of this sta- 
tute, a lessee can only have relief 
against an ejectment for a fbr« 
feiture, upon paying the airears of 
rent and costs of suit into court 
before trial, whereas a mortgagee 
may obtun relief upon paying the 
arrears, costs, and damages, at any 
time wUkm six moniht after eseat- 
turn exeeuied. 



m 



Pj?^^iw ^cww p^, ^^mfwm. 



it compulsoiy apoD the court to grant ^e sffkaKbiD 
when properly made, (a) 

As this statute dispenses with a demand for rest i 
those cases only where there is no suffici^ distres 
upon the premises as well as six months' rent in u- 
rear, it is still necessary for the lessor to comply fiti 
all the formalities of the common law^ befive be cai 
proceed upon a clause of re-entry for Qqnii|^yoieBtd 
rent^ if a sufficient distress can be fowd. (A) Batw 
insertion in the proviso of the lease tba^ the rigbtd 
re-entry shall accrue t^fnm the rent bemg Jav^vSgi- 
mandedy will not render a demand nec€;s3aiy if tlieR 
be no sufficient distress^ for it is only stating ifl ex- 
press wprds^ that which is in substance Gafitaioed, 
from the principles of the common law^ inj^viq^ 
viso of this nature, (c) 



It has been observed that the provifiioBS of tto 
statute (with the exception of the one relating to tk 
demand of rent) extend to all cases where there i 



'(a) Hoe d. West «. Davis, 7 East 

{b) Doe d, Forster v. Wandlass, 
7T. R.llT, Vide Smith w.SJMwner, 
3 IWiiDt 1^61. If the reader can 
owy^rebfiod the meaiiivg of tl)8 ex- 
pressions reported to have been used 
by the Judges in pages 251, 853, of 
this caee, he will be more fortunate 
tlian the writer of this note. 

(c) Doe d, Scfaofield v. Alexander, 
3 M. & S. 535. Lord Ellenborough, 



C. J. diflered from the other W 
in this case, he being of opiskiii 
that when the wwds ^kei^^ 
fully demanded" were inserted ii)} 
proviso for re-entry, they wc« ^ 
be considered as a Mipulstioii^ 
tween the parties that the rot 
should be, in fact, demaade^ 
(though not with the strictDess of 
the oonunon law) before gtctmest 
brought 



I 
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«x moDthii^ rent* unp^> and the.lmidlord li&s a rigbt 
to re-eitfer. This point bad only been decided upon 
that part of the fourth sectimi which directs dl pro- 
ceedings to be staid upon payment of the rent in 
sftrrear and costs before trial ; but the principle of the 

• 

decimon seems to apply to all the other proTisious of 
the statute as well as to the one tiien immediately before 
the €omrt. — It was objected in that case ihstthe statute 
only appKed to cases of ejectment brought after half 
a year's rent dne^ where no suflBcient distress was to 
be found upon the premises^ but Lord EUenborough, 
C. J. says, '^ the statute is more general in its opera* 
ti<^ ) for though the fourth clause has the word suck 
(such ejectment)^ yet the second clause to which it 
refers is in the disjunctive ; stating firsts that in alt 
cases between landlord and tenant^ when half a-year's 
rent shall be in arrear^ and the landlord has a right of 
re-entry for non-payment thereof, he may bring eject- 
menty &c.^ or in case the same cannot be legally 
served, &c. or in case such ejectment shall not be for 
the recovery of any messuage^ &c., and. in case of 
jadgment against the casual ejector or nonsuit, for 
not cpnfessing lease, entry,. and. ouster, it shall appear 
by affidavit, or be proved upon the trial, in case the 
defendant appears, that half a year's rent was due be- 
fore the declaration served, and that no sufficient dis- 
tress was to be found on the premises, and that the 
lessor, had power to re-enter ; . then, and in every 
such case, the lessor in ejectment shall. recover judg- 
ment and execution." (a) 

By the words of the fourth section the lessee is to 

(a) Roe <L West v. Davis, 7 East 363. 
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pay the anrMn of raiit»&c. into Court brfure tk 
trkd; and no proviiioa is expressly naade for UsI^ 
lief ia case lie shoold siiffiBr jadgmetit to go by de&i: 
against the casual ejector ; but the Coartd donotc»- 
sider a judgment so obtained as equivalent to a Im. 
but will grant relief to the lessee at any tijne befer 
execution executed, (a) 

The provision of this fourth section seems aki? 
extend only to cases where the rent and costs aret» 
dered to the lessor^ or paid into Courts after actki 
brought ; yet where the tenant tradeved the nut i 
arrear after the lessor had given instructions to k 
attorney to commence an action^ but befoee tbe tk^ 
claration had been delivered^ the Court set aside tk 
proceedioga with costs^ although it was oi^i^ed byi^ 
lessor that such tender was merely matter of defaio^ 
at the trial. (6) 

. • • • •* 

Wh^e the ejectment was brought on a ofssfl^ ^ 
reentry in the lease for not repairing^ as weHis 
fi)f rent in . arrear under the statute, it was aiga^ 
on a motion to stay proceedings upon payment of <k 
rent, that the case was not within the act^ becasse it i 
was not an ejectment founded singly on the aoo*m* 
ment of rent ; but the Court, notwithstendiog, B»df 
the rule absolute^ with liberty for the lessor to ^ \ 
ceed on any other title, (c) But where ^ '^ 
has recovered possession of the premises, a conii d 

(d) Goodtide v. Holdfast Strao, Noright, Black, 746. 

900. Doc rf. Harris v, Mastcra, % (c) Pure d. Witheis ». SW^-' 

B. & C. 490. B. N. P. 97. 

(Jb) Goodright d» Stephenson v. 
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equity wStt not grant relief under the secoml section, 

if such recovery was by reason of the breach of ofter 

covenants or conditions, as well as by the non-pay- 

ment of rent. And where the tenant applied to tibe 

Oouii; of Chancery to relieve against a recovery upon 

a judgment by default against the casaal ejector, al^ 

ledging that the ejectment was brought for a IbriUture 

incurred by non-pay ment of rent, which allegation was 

contradicted by the landbrd^ who stated in his answer^ 

that the tenant had also broken mcmy of the covenants 

of the lease, for which the landlord Jiad a right to w^ 

enter ; the Court directed an issue to try, whethertiie 

landlord knew of any of the breadies of the covenant, 

at the time of bringing the ejectment, (a) 

Where the lessors of the plaintiff were both de- 
visees and e^ecntors^ and in each capacity rent wM 
due to them, the defendant moved to stay proceed^ 
ings on payment of the rent due to the lessors of the 
plaintiff as devisees, they not being entitled to bring 
ejectment as executors; there appeared to be a matual 
debt to the defendant by simple contract, and the de^ 
fendant offered to go into the whole account, taking 
in both demands, as devisees and executor;^, having 
just Bllowances, which the lessora of the plaintiff ro* 
fused : the rule was made absolute to stay proceed- 
ings on payment of the rent due to the lessors as de- 
visees, and costs* (b) 

The proceedings may be staid^ either by moving 
the Court, or in vacation time by summons, (c) 

(a) Wadman v. Calcrafty 10 Vex. stall, Barn. 184. 
67. (c) 3 SelL Piac. 1S7. 

(h) Duckworth v. Tubley v. Tun- 
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In moring finr jvdgmeiit agamst flbe casad qcda 
in an cjectaent brooglit mider tfte pctynaiiyw of Its 
statate, tlie Coort will not grant andefor ju^M 
witfaoat an affidayit, (a) panoant to the atatnte^ m 
half a year's rent was in arrear htSure decbrat: 
served^ tliat the leswnr of the fJamtiff had a rigiiit 
re-enter^ and that no saffident distresa n^as fo '^ 
fonnd apon the prenuaes conntamdii^ the flneai' 
rent then doe t and the affdavit moat riao atete^ 
serrice of the dedaration in qectment on the tennis 
possesaioD, or that the premises were ontenanted. - 
that the tenant coold not be l^ally SM^rved^ or as & 
facts may be^ and in soch cases that a copy of tbe<!^ 
claration was affixed on the most notorioas (sbtk 
what) part of the premises (6) 

This affidavit is of coarse only nfeoessaiy «!» 
moviog for judgment against the caanal ejector, ? 
after a nonsuit at the triri for the tenant^s not as^ 



(«) {o thecaae of Doe d. Hitch- loi4) to give evidtn^M^^ 

ings V. Lewis, (Burr. 614,) it ap- davit The Court were unaniffl^^: 

pearedy that t^e lessor of the plain- of opinion, that from ibe hfx 

tiff had •nee been tcaant to the ' years no sttch eHdcaoe wfts hb^ 

defendant, under a lease for a term saiy ; but it ieeDa» to btre ^ 

of years, of which some were yet Lord Mamjield's opinion, ^ ' 

to come : and had been ejected by the lessor of ^c pJaintffT is ^ 

hiiD nearly twenty years before^ by second action had pio***, ** ' 

a judgment in qectment agaixKt point of fact no BJ^davH W^ 

the casual ejector, pursuant to the made, he would have been eat* 

statute of 4 Geo. IL c. 28, for non- to recover. But ywprf, if tbe /^ 

payment of rent. The title set up per me^od id such «*»!»■' 

by the lessor m this last action was judgment be naeOt, mo^^Ofa^ 

the irregularity of the proceedings the Court, upon affidavit of Acs. 

in the first ejectment, firom the to set aside the judgmcnr/bi^^ 

want of a proper affidavit whereon larity. . . 

to ground the judgment ; and the (6) App. No. 19. Voe i- ^ 

question for the Court to decide brook v. Roe, 4 B«Mo^»^ 

was, whetlier it was necessary for Doe rf. Evans r. Roe, ^B.-^ 

the defendant (the original land- 469. 
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fesBing leasoj etikry^ md ooitor ; bat if the teawt tp- 
l>e«r, and the qjactnent opin?' W trialy the maikters 
oontaidod iq the above affidaidt mast be praved. (d^ 

W^ben a forfeiture has acoraed upon a clause of re* 
entry for rent in arrear^ such forfeiture will be 
waiv^ if the landlord. do any act after the for* 
feiture^ whidi amounts to an acknowledgment of a 
aubsidliQg tenancy ; as if he receives rent due. ai a 
94ibaequent <)uarter9 or distrain fi>r that in respect of 
which the forfeiture accrued^ or receive the same and 
give^a receipt Sar it as for so much rent, or in whidi 
he calls the party his tenant. It seems> however^ ac* 
carding to the old authorities^ that in the case of a 
lease for years^ the bare acceptance by the lessor at a 
pub^eqaeni day of the rent^ in respect of which the 
forfeiture. accrued, although before ejectment brought, 
iKiU i^)t of itsielf, unl^s accompanied with cir^uip- 
stances which show an intention to coiitinue the te- 
nancy, bar him of his right to re-enter, because the 
rent is a duty due to him, and as well before as after 
re-entry, he may have an action of debt for the, same 
en the contract between the lessor and lessee ; but 
that in the case of a lease for life, the mere accept- 
wee of such rent will be sufficient to affirm the lease, 
i» the lessor could not receive it as due upon any 
contract, but must receive it as his rent ; for when he 
i^ccepted the rent he could not have an action of debt 
for it, but his remedy was by assisie, if he had seizin, 
or distress, (6) 

(a) Doe <f. Hitcbings v. Lewis, S. C. 1 Leon. S63. Pennant's case, 
Burr. 614. IK), S Co. 64. et vide Doe. d, Cheney v. 

(h) Grae&*s case, Cro. Eliz. S« Batten, Cowp, 243. 
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Whcve an qeotmeat tvM bBQagkt opona prann 
of re^^Mtry (6t imfpaynent of rtnt, and liiekaw 
also conuBeneed aa action of ooveteat far rat^Kr 
cruing subsequently to the day of the demise in tir 
ejectment, and the tenant paid into Court tiie re: 
demanded in the action of covenant^ the forfettc 
was holden to be waived; but it seeaiis doobii 
whether the commencement of the action of coTenc 
was o/'ttoe^ sufficient to waive the forfeiture, (a) i 

A right of re-entry for non-payment of rmtmk 
the stat 4 Geo. II. c. 28, will not be waived tf 
taking an insufficient distress for that rent, Dor ^^ 
continuing in possession under such distress after ^^ 
expiration of the last day for the payment of tk 
rent, (i) But the mere act of taking a distress, ir 
though an insufficient one, is waiver of a ri^^bt of ^ 
entry at common law. (c) 



(a) Doe </. Crainpton v. Minshul, 

B. N. P. 96. S. N. P. 650. 

(b) Doe d. Taylor v. Johnson, 1 
Stark. 411. 

(e) Brewer d. Lord Onslow v, 
Eaton, K. B. Eatter Term, 1773, MS. 
This case, as cited in Ooodrig^t 
d. Charter v. Cordwent, 6 T. R. 
220, seems to warrant a conclu- 
sion, that the taking of an insuffi- 
dent distress will not wuve a right 
of re-entry at common law. I 
have been &voured by Mr. Jardine 
with a MS. report of the case, 
taken from the note-book of Gibbs 

C. J. (the marginal note being in 
his band-writing, and the body of 
the note in the hand-writing of Mr. 
Justice Daropier,) which limitB the 



principle to cases under the ^* 
Geo. n. c. 28. The note is su!j»^ 



r. 



l^ 



Brewer d. Loid Onsb 

ton* 
An ejectment may be sv9y«i^ '^ 

4 Geo. II. c. 38. though tbe ^ 
lord, subaequeotly to tbe tiv 
of the demise, diatiwiMid for ^ 



noD-payment of which the ^ 
meat was brought. 

Ejectment under 4 Geo. H. 
c. 28, for non-payment €f^ 
£200., was in arrearibrtwoy*^ 

rent due at Michaelmas i^^* ^ 
the Sd of December, Loid Os^ 
distrained, and could levy ^^ 
For tlus dittreas m replevin y^ ^ 
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With respect to fmrnfloes for recently vspaa the 
l^reteh of other oonditiotiB, no general prineiple can 
b« laid doWB^ imcepting^tiiat wkich ariSM oot of the 



f 9ub6if tix^ ;( the deckuration in eject- 
ment was delivered in January, and 
' the deoiise laid on October Sd, 1788. 
i The piantiff lad a yerdict before 
I Ji^J«,^abMrsty and liberty was re- 
served for the defendant to move 
' for a nonsuit if this Court should 
adniit of an ol^ection which was 
I now pwsued; vk. that the land- 
. k»d )iaving taken a distress subse- 
quently to the time of the demise, had 
' thereby waived his right of entry. 
tjiidtie for Plaintiff; Morgan fat 
Defendant* 

Lord MamfiddfC J. At common 
law, if a distress had been taken after 
aaejeGtm«nt,br6ughtfdr aforfeitttrc^ 
the Court would lay hold of this or 
any other grounds they could, to say 
the landlord had waived his forfeit- 
ure, because forfeitures arereckour 
ed odious in law. It b like the re- 
ceipt of rent after the demise, about 
which there was solong a puzzle. That 
is nowfinelly settled to benoobjection 
to an ejectment; it is receivmg what 
thelandlord mi^thave recovered in 
an action formesne profits. Here the 
party has a right of re-entiy ; then, 
by thestatute, he has a right to re- 
cover in a particular way, if there 
is not a sufficient distress. He has 
distrained sjuice: that is no pre- 
W'"pptVy> of the waiver of his right 
of entry, because it b consbtent 
.wiUii(;, U leems a suscessaiy step 
to ascertain the, sufficiency of the 
dUtrcs?^ 



WiUei J. At common law the 
landlord had two remedies, re-en- 
tiy and distress. The resorting to 
the latter would have been a waiver 
of the re-entry; but if the dbtress 
be not sufficient, the statute restores 
that remedy, when, by the common 
law, the waiver had taken it away. 
— ftule discharged. 



It may be useful to notice in this 
place a provision of the le^lature 
in one particular case of rent in 
arrear, although it does not strictly 
belong to a treatise on ejectment. 
By the statute 11 Geo. II. c. Id. s. 
16, (extended by 57 Geo. DI. c. 52, 
to cases where half a year's rent 
shall be in arrear,) after reciting, 
that landlords are often great suf- 
ferers by tenants running away in 
arrear, and not only suffering the 
demised premises to be uncultivat- 
ed, without any dbtress thereon, 
whereby the landlords or lessors 
might be satisfied for the rent in ar- 
rear; but also refusing to deliver up 
the possession of the demised pre- 
mises, whereby the landlords are 
put to the expense and delay of re- 
covering them in ^ectment; it b 
enacted, " that if any tenant hold- 
' ing any lands, tenements, or he- 

* reditaments, at a rack rent, or 
'' where the rent reserved shall be 

* full three-fourths of the yearly va- 

* lue of the demised premises, who 
' shall be in arrear for one year*s 
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maxim of oar law^ that eveiy doobtfld grant shal lir 
coitftnied in favour of the grantee ; mondy, tkli 
breach complained of must come within the im 
letter of the covenant, or the lease will not be ^ 
feited ; and the clearest method of showing the app^ 



^nntf shall desert the demised 
*^ premises, aod leave the same un- 
** cultivated or unoccupied, so as 
^ DO Buffident distress can be had 
^ to countervail the arrears of rent; 
^ it shall and may be lawful, to and 
** for two or more justices of the 
M peace of the county, riding, di- 
** vision, or place, (having no in- 
** terest in the demised premises,) at 
** the request of the lessor or land- 
** lord, lessors or landlords, or his, 
<* her, or their bailiff or receiver, to 
*' go upon and view the same, and 
** to affix, or cause to be affixed, on 
^ the most notorious part of the pr&- 
** mises, notice in writing, what day 
^ (at the distance of fourteen days 
** at least,) they will return to take 
*< a second view thereof; and if 
** upon such second view, the 
'^ tenant^ or some person on his or 
" her behalf, shall not appear, and 
** pay the rent in arrear, or there 
'* shall not be sufficient distress 
" upon the premises; then the said 
** j\istices may put the landlord or 
" landlords, lessor or lessors, into 
** the possession of the said demised 
" premises, and the lease thereof 
** to such tenant, as to any demise 
<' therein contained only, shall from 
*^ thenceforth become void.^ 
<<Sect 17. <' Provided always 



u 



that such proceedings of iba 
^'justices shall be aamiiiabk r 
** summary way, by the naxjoL 
**o€ justices of Bsaxeoftlif' 
^ spective counties m wfaidi a 
^ lands or premises lie; aod ifr 
''lie in the ci^ of LcnkL- 
" county of Middlesex, b^ : 
" Judges of the courts of £k 
" Bench or Coromoo Pleas; :: 
" if in the counties palads 
" Chester, Lancaster, or V^ 
" then before the Judges tai 
" and if in Wales, then bdoR % 
" courts of grand session rcfs 
'• tively ; who are hereby iq« 
« tively empowered to orie^ 
" stitution to be made to tc 
" tenant, together with Imoi^ 
" expenses and costs, to be pii^^ 
" the lessor or landlord, lesson " 
" landlords, if they shall see a» 
'< for the same ; and iacax^: 
« shall affirm the act of tbc aii 
" justices, to award costs, wc * 
"ceeding five pounds, for the J^ 
w volous appeal.'' ITie pwns* 
of this statute, however, like <^ 
of 4 Geo. 11. c «8, arebolto' 
extend only to cases wheie » 
landlord has a right 6tn-^^^ 
served to him fay the deoii»^ 
Wood,L.&T.5S3. 
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catioo of' thifi ' principle wiH be by giving a shoii 
digest of the casee upon tbe subject. 

> 

Whore tbe lessee covenanted with the lessor not to 
€issign his itrm withont the lessor's consent, and 
afterwards devised his term without such consent, it 
was holden not to amount to a forfeiture^ for a devise 
IB DOt a lease, (a) 

Where the lessee covenanted not to demise, assign,* 

transfer, or set over, or otherwise do or put away the 

indenture of demise, or the premises thereby demised, 

or any part thereof, to any person or persons what- 

soever, and afterwards made an under-lease of the 

premises^ it was held not to be a breach of the cove^ 

naiit> or a forfeiture of term, for an under-lease is 

not an tissignment. And it was said by the Court, in 

answer to an argument^ that although an under-lease . 

did not amount to an assignment, yet that it was a 

transferring y setting over, doing, or putting away 

ioith the premises, that the Courts have always looked. 

nearly into these conditions, covenants, and provisoes^ • 

that the devising a term was a doing or putting it 

Ofucayy 80 being in debt by confessing a judgment, 

and having the term taken in execution was the like, 

but that none of these amounted to an assignment, or 

to a breach of the covenant, or condition, (b) 

9 

It seems to have been once holden, that if a lessee 
for years grant the lands to another for the whole 
term he has therein, but reserve the rent payable to 

(a) Fox t7. Swau, Sty. -48C. 3 Wils. 334. 

(6) Crusoe d. Blencowe v. Bugby, 

N 
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himself^ and not to the ori^nal lessor^ it will be a 
lease, and not an assignment, notwithstanding & 
want of a reversion in the party so granting; k 
this doctrine, if the decision were as reported, k 
since been overruled, (a) 

Where the lease contained a proviso, tint I 
lessee should not set, let, or assign iwer^ the wk^. 
or any part, of the premises, without leave in ^^ 
ing, on pain of forfeiting the lease, it was heldb 
the lessee could not under-let without incurringab 
feiture; because the word over was annexed onln 
the- word assign, and therefore the condition w 
broken if the lessee let the premises^ or any part d 
them, for any part of the time. (6) And where tk 
proviso was not to assign, or otherwise part witifi^ 
premises, for the whole, or any part, of the tenn, A 
proviso was held to be broken by an under-lease,^ 
well as by an assignment, (c) 

Where the covenant, was not to set, let, assf 
transfer, set over, or otherwise part withy tbe f- 
mises thereby demised, or that present indeninrti 
lease, a deposit of the indenture with a credite. 
as a receipt for money advanced, was held ootts 

(a) Poultney v. Holmes, Stran. year, and not as a tenancy ^ ^ 

405. Palmer v. Edwards, Doug, residue of the term. Vi&^^ 

187, in notis. It seems from these Kigge v. Bell, 5 T. R. 471. Ciaj^ 

cases, that a parol assignment of v. B]akey,8T. R. S. 

the whole term, which is void by (6) Roe d, Gr^;son t>. H*"^ 

the statute of frauds, will be good 2 T. R. 485. 

as an under-lease; but quare if the (c) Doe d, Holland ». Wow; 

tenancy thereby created does not Campb. SO. 
enure as a tenancy from year to 
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be a parting with it, within the meaning oi the cove- 
nant, (a) 

Where a lease contained a proviso for re-entry in 
case the tenant should demise or let the demised pre* 
mises^ or any part thereof, for all or any part of the 
term witiiout licence, and the tenant without licence 
agreed with a person to enter into partnership with 
him, and that he should have the use of certain parts 
of the premises exclusiuefy, and of the rest jointly 
with him the tenant, and accordingly let him into 
possession ; it was held that the lease was forfeited 
thereby, for that it was a parting with the exclusive 
possession of some part of the demised premises, and 
whether it were gratuitously or for rent reserved was 
immaterial, (b) 

A covenant not to under-let any part of the premises 
without licence, is not broken by taking in lodgers ; 
for, per Lord EUefdforougk, C. J. ^^ The covenant 
can only extend to such under-letting as a licence 
might be expected to be applied for, and whoever 
heard of a licence from a landlord to take in a 
lodger ? (c) 

Where the lessee enters into covenants not to as- 
sign, &€. the Courts will distinguish between those 
acts which are done by him voluntarily, and those 
which pass in itwitum, and will not hold the latter to 



(fl) Doc d. Pitt V. Laming, 1 R. M. & S. 297. 
lcM.S6. (c) Doe d. Pitt v. Laming, 4 

(6) Roe d, Dinglejr v* Sales, 1 Campb. 77. 

n2 
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be a breach of the covenant Thus^ if the leaseeb: 
come bankrupt, and tiie term be assigned under t> 
commission^ no forfeiture will be incurred ; (a) anV^^ 
indeed, there be an express stipulation in the prov> 
that it shall extend to the bankruptcy of the lessee. 
And where a lessee, who had covenanted not to '*r. 
set, assign, transfer, make over, barter, exchange, ;i 
otherwise part with the indenture," with a proTii^v 
that in such case the landlord might reenter, a& 
wards gave a warrant of attorney to confess jwk 
ment^ on which the lease was taken in execatioD an 
sold ; it was held to be no forfeiture of the leaic 
unless the warrant of attorney were /Qriyen expiei'. 
for the purpose of having the lease taken; forjfuL 
ments, in contemplation of law, always pass in i^ 
vitum. And Lord Kenyan, C. J. said, ^ there was> 
difference between a judgment obtained in coose 
quence of an action resisted, and a judgment that is 
signed under a warrant of attorney ; since the latii:^ 
is merely to shorten the process, and lessen tbe ei 
pense of the proceedings:'' but if the wanantiK 
attorney be expressly given for the purpose of havitc 
the lease taken in execution, it will be held to be is 
fraud of the covenant, and a forfeiture of the lea^ •/ 

This protection extends also to the party, to ^^ 
the term is by law assigned. The reason of this '^ 
that such assignee cannot be encumbered with tk 
engagement belonging to the property whicl) ^ 



(a) Doe d. Goodbehere v. Sevan, 2 T. R. ISS. 
S M.& S. 353. (c) Doe d. MitchinsoD eCtft^' 

(6) Roe d. Hunter v. Qalliersy 8. T. R. 57. 300. 
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iakes^ bat must be allowed to divest himself of it^ 
and convert it into a fand for the benefit of the 
creditors ; and therefore a forfeiture is not incurred, 
if tbe assignees sell the term, (a) 

But where one leased for twenty-one years^ ^ if 
the tenant, his executors^ &c. should so long continue 
to inhabit and dwell in tbe farm-house, and actually 
occupy thq lands^ Sec. and not let^ set^ assign over, or 
otherwise depart with the lease," the tenant having 
become bankrupt, and his assignees having possessed 
themselves of the premises^ and sold the lease^ and the 
bankrupt being out of the possession and occupation 
of the farm, it was held^ that the lessor might main- 
tain ejectment. And this case was distinguished from 
the one just mentioned^ as not being a case of for« 
feiture; but one in which the term itself was made 
to continue and depend upon the personal occupation 
of the lessee^ and that therefore the term itself ceased, 
when the lessee had no longer the occupation of the 
farm. (6) 

Where the lease contained a proviso for re-entry 
on the lessee assigning without licence, and the 
lessee executed a deed purporting to convey all his 
property real and personal to trustees for the be- 
nefit of his creditors, and afterwards a commission 
of bankrupt was taken out against him, and he was 
duly declared a bankrupt ; it was held that the trust- 
deed, being an act of bankruptcy and void, did not 



(a) Doe d. Goodbebere v. Sevan, (b) Doe d Lockwood v. Clarke, 

3M.&.S. 365. 8 East 185. 
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operate as a valid assignment of the lessee's inters 
in the lease, nor create a forfeitore. (a) 

Where a lease contained an exception oat of die 
demise of all trees then growing, or thereafter i' 
grow npon the demised premises, and also a provisn, 
that if the defendant should commit any waste 01 ff 
t^an the said demised premises, it should be la«ti 
for the lessor to re-enter ; it was held to be oo k 
feiture of the lease, to cut down the trees except 
ed ; for that waste could only be committed of Ik 
thing demised, and those trees being excepted out •: 
the demise, no waste could be committed of tbei, 
and consequently no forfeiture, within the prof^ 
sion of the lease, could be incurred by cutting tb 
down. (6) 

A covenant, ^not to use or exercise, or permits 
suffer to be used or exercised, upon the demise pr^ 
mises, or any part thereof, any trade or basins 
whatsoever,** .is broken by an assignment to a scboel 
master, wlio kept his school upon the premises, {c; 

A covenant that the lessee shall not exercise t^ 
trade of a butcher upon the premises, is broken l)f 
selling there raw meat by retail, although no bee^^' 
were there slaughtered, (d) 

A proviso for re-entry if the lessee shall perah' 

(a) Doe d. Lloyd v. Powell, 5 B. (c) Doe d. fiish v. Kcding, ^l 

& C. 308. & S. 95. 

(ft) Goodright d. Peters v, Vivian, (d) Doe d. Gaskeil v. Spry, 1 ^ 

8 East. 190. & A. 617. 
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any person to inhabit tiie premises who should carry 
on certain specified trades, (that of a licensed victual- 
ler not being one,) or any other business that might 
6e, or grow, or lead to be offensive, or any annoy- 
ance or disturbance to any of the lessor's tenants, 
is not broken by the opening of a public-house upon 
the premises, (a) 

Where a lease contained a covenant *^to insure and 
keep insured a given sum of money upon the pre- 
mises during the term^ in some sufficient insurance 
office,^ the covenant was interpreted, by reasonable 
intendment, to mean insurance against fire ; and the 
lessee, having insured the proper sum, but omitted to 
pay the annual premium within the time allowed by 
the office for payment, was held to have forfeited his 
lease upon a clause of re-entry, although he paid 
the premium within fourteen days after such time, 
and no action had been commenced, and no ac*- 
cident had happened by fire to the premises, in 
the mean time, (b) But where, in pursuance of a 
similar covenant, the lessee effected an insurance 
(the policy containing a memorandum, that in case 
of the death of the assured, the policy might be 
continued to his personal representative, provided 
an indorsement to that effect was made upon it within 
three months after his death), and died, and the re- 
presentative^ after the three months had expired, but 



(a) Jones o. Thome, 1 B. & C. Reynolds v. Pitt, 3 Price, 306—212 ; 

7 15. and Bracebridge v. Buckley, S Price, 

(6) Doe (L Pitt v. Sherwin, 3 300. 
Campb. 134; vide Rolfe v, Harris, one? 



184 OF THE ACTION OF BJBCTMBMT 

before gectment brooglit^ obtained the proper is- 
dorsement. Lord Ellenborougfa^ G. J. was of opinitt 
that the policy did not become void for want of i- 
indorsement within the three months^ but at most is 
only voidable by the company, and ruled^ that: 
forfeiture was incorred. (a) 

A covenant in a lease to deliver up at the eiy: 
of the term all the trees standing in an orchard >: 
the time of the demise, ^ reasonable use and tcfa 
(mljf excepted/^ is not broken by removing trees d^ 
cayed and past bearings from a part of the orck 
which was too crowded. (6) 

A lease with a clause of re-entry, for non-perftffs* 
ance of covenants, contained a general covenant oc 

« 

the part of the lessee, to keep the premises in repair. 

• 

and also another independent covenant to repair. 
within three months after notice ; the landlord, after 
serving the tenant with a notice to repair forthml^ 
was allowed to bring an ejectment within the tine 
months, for a breach of the general covenant to r^ 
pair, (c) But where on similar covenants, and ^\^ 
a similar clause of re-entry, the landlord gave a 
notice to repair within the three calendar nwf^'^ 
from the date of the notice, it was held that be m 
by such notice precluded himself from insistiog ^ 
the forfeiture until the expiration of the tbre* 
months, (d) 

(a) Doe d. Pitt 'v. Laming, 4 (e) Roe d. Goatley v, ?^^ ' 
Campb. 76. Campb. 520. 

(b) Doe d. Jones v. Crouch, 2 (rf) Doe rf. Moreciaft r. Meui,* 
Campb. 449. B. & C. 606. 
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The breaking of a door* way through the wall of 
a demised house into an adjoining house^ and keep- 
ing it open for a long space of time, amounts to a 
breach of covenant to repair, (a) 

Where a lease contained a proviso for re-entry^ 
if the lessee committed waste to the value of 10/. 
and the tenant pulled down some old buildings of 
more than 10/. value^ and substituted others of a 
different description ; it was held that the waste con- 
templated in the proviso WM wtzste producing an 
injury to the reversion ; and that it was a question 
for the jury whether such waste had been commit- 
ted. (A) 

Where a lease, rendering rent, contained a cove* 
nant that the lessee should not assign without leave of 
the lessor, after which covenant was a proviso, that if 
the rent should be in arrear, or if all or any of the 
covenants thereinafter contained on the part of the 
lessee, should be broken, it should be lawful for the 
lessor to re-enter, and there were no covenants on 
the part of the lessee after the proviso, but only a cove- 
nant by the lessor, that the lessee paying rent, and per- 
forming all and every the covenants thereinbtfore 
contained on his part to be performed, should quietly 
enjoy ; it was held that the lessor could not re-enter 
for breach of the covenant not to assign, the proviso 
being restrained by the word ** hereinafter^ to subse- 



(tt) Doe d. Vickery v, Jackson, (b) Doe d. Earl of Darlington v« 
3 Stark. 293. Bond, 5 B. & C. 856. 
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quent coTenants ; and althoogli there were none sk 
yet the Court could not reject the wonL (a) 



Where a beneficial long lease reserved to the ksr 
the liberty to cut down and dispose of all timber. & 
th^i growing, or thereafter to grow during tiie to 
subject to the following proviso, tiiat when a§dk 
often as the lessee should intend, during the tem^ 
fell timber, 8c€. he should immediately give notioe' 
writing to the lessor of such intention, who ^ 
thereupon have the option of purchasing it, witb: 
power of re-entry, in case of a breach of this pim 
and the lessee, soon after the executicm of the ]m 
(at that time intending band fide to cut down tk 
whole of the then growing timber,) gave the prop? 
notice in writing to the lessor, who did not accept tt^' 
purchase, but disclaimed it ; the lease was not fe 
feited, although the lessee did not forthwith fdl - 
the timber, &€. but proceeded to cut down Ae sa£ 
in different seasons at his own convenience, witlio^ 
giving any finesh notices to the lessee, or his ass^ 
to whom he had, previously to the last cttttiogs, ^ 
veyed his interest. (6) 

Where a lease of certain waggon-ways was gw^ 
to A. B. under the authority of an act of pariiaioes^ 
in which, as well as in the lease, there was a pro^i^ 
for reentry, in case he neglected in any one y^ 

(a) Doe d. Spencer v. Godwin, intimated an opinion, that a t**^' 

4 M. & S. 265. of equi^ would probably, ^ 

(6) Goodtitle d, Luxmore v. Sa- the circumstances, g^e tbe ^ 

▼iUe, 16 East. 87. Lord Ellen- or his assignee anew optioo to I^' 

borough, C. J. and Le Blanc, J. chase. 



AS RRTWISEN LANDLORD AND TENANT. K87 

to hringa certainnumber ofcocUsto C.y fortbe ase of 
the inhabitants of L., and sell them there at a certain 
price; and by a subsequent act^ the preamble of 
which recited that the price was inadequate, and that 
the inhabitants of £. wooM sustain great inconvenience 
if A. B. ceased to supply them ^ith coals, it ivas 
enacted, first, that the former act, confirming the 
lease, (except such parts as were thereby altered or 
repealed,) should continue ; then that A. B. might « 
sell his coals brought to and deposited at C, or at 
any other place near thereto ^ to he used as a repo- 
sitory/or coals instead thereof, at a certain increased 
price ; and another section provided, that <if A. B. 
neglected to bring the stipulated quantity of coals to 
C, or to such other place near thereto, to be used as ^ 
a repository for coals instead thereof and sell them 
there at the price fixed by the act, his interest in 
the waggon^ways should cease: it was held, that 
although the preamble did not recite an intention to 
give A. B. the liberty to change the place used as a 
repository for coals, and although it was not expressly 
enacted that he might do so, yet that the intention of 
the legislature to give him that privilege was clear, 
and that he might do so without forfeiting his interest 
in the waggon-ways ; because, in construing acts of 
parliament, the Court must take into consideration, 
not only the language of the preamble, or of any par- 
ticular clause, but of the whole act; and if in some of 
the enacting clauses expressions are found of more 
extensive import than in others, or than in the pre- 
amble, the Court will give effect to those more exten- 
sive expressions, if upon a view of the whole act, it 
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appears to have been the intention of the legislatore 
that they should have effect, {a) 

V 

In all the cases above-mentioned^ the tenancy was 
created by deed ; bat the principle is the same if the 
tenant holds under an agreement for a lease^ which 
specifies the covenants to be inserted in the lease^ 
and that there shall be a power of re-entry for a 
breach of them. (6) 

By a memorandom of agreement^ in consideratioD 
of the rent and conditions therein after^meiitioned, 
A. was to have, hold^ and occupy as on lease, certain 
premises therein specified, at a certain rent per acre. 
And it was stipulated, that no baildings should be 
included or leased by virtue of the agreement ; audit 
was further agreed and stipulated, that A. should 
take at the rent aforesaid, certain other parcels, as the 
same might fall in ; and lastly, it was stipulated and 
conditioned that A. should not assign, transfer, or 
under-let, any part of the said lands and premises 
otherwise than to his wife, child, or children ; it was 
held, that by the last clause a condition was created, 
for the breach of which the lessor might maintain an 
ejectment, (c) 

But in an agreement to let, in which there was no 
clause of entry, the following stipulation was held to 
be a covenant, and not a condition operating in 

(a) Doe d, Bywater v, BnmdliDg, 6 Esp. 106. 
7 B. & C. 643. (c) Doe d, Henniker v. Watt, 8 B. 

(t) Doe d. Oldenhaw v. Breach, fc C. 308. 



f 
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defeasance of tiie estate : '* It is also hereby agreed^ 

^^ and clearly understood,. that in case the said A. W. 

'^ or bis heirs, executors^ and assigns, should want 

^* any part of the said land to build or otherwise^ or 

^^ cause to be built, then the said T. JR., or his heirs, 

' ' executors, or assigns, shall and wiU give up that part 

^^ or parts of the said lands as shall be requested by the 

^^ said A» W., by his making an abatement in propor* 

^^ tion to the rent charged, and also to pay for so 

^^ much of the fence, at a fair valuation, as he shall 

^^ bave occasion from time to time to take away, by 

^^ his giving or leaving six months' notice of what be 

'* intends to do." (a) 

Next, of the parties who may take advantage 
by fiorfeiture of the breach of a covenant or con* 
dition. 

To enable a reversioner (6) to take advantage of a 
forfeiture, it is necessary that he should have the 
same estate in the lands at the time of the breach, as 
he had when the condition was created; an ex- 
tinguishment of the estate in reversion, in respect of 
which the condition was made, extinguishing the con* 
dition also, (c) Thus, where a lease was made for a 
hundred years, and the lessee made an under-lease for 
twepty years, rendering rent, with a clause of.re- 
enby, and afterwards the original lessor granted the 
reversion in fee, and the grantee purchased the re- 

(a) Doe d, Wilson v. Phillips, S the assignee of a rerersioQ may 
BiDg. 13. sue, vide ante, 73. 

(b) For covenants upon which (c) Dumpor'8ca8e,4 Co, 190,(6). 
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version of the term ; it was holden that the grantee 
should not have either the rent, or the power of re-en- 
try^ for the reversion of the term to which they were 
incident was extinguished in the reversion in fee. (a) 

The reversioner must also be entitled to the rever- 
sion^ at the time the forfeitore is committed^ or he 
cannot take advantage of it {b) 

When the condition is> that the lessee will not do 
any particular act without leave from his lessor^ if 
leave be once ^anted^ the condition is gone for ever ; 
for the condition is to be taken strictly^ and by the 
licence it is satisfied, (c) And^ in like manner^ when 
a condition is entire^ a licence to dispense with a part 
of the conditioo is a dispensation of the wbole. Thas^ 
where a lease was made to three, on condition that 
they^ nor any of them, should alien without licence of 
the lessor, and the one by licence idiened his part^ and 
afterwards the other two withoat licence aliened their 
parts^ it was adjudged the lessor coold not enter, for 
the condition was dispensed with, (c) So likewise, 
where the lease contains a clause, that the lessee Aall 
net assign without leave from his lessor^ the lessee^ 
under a licence to assign part of the premises, may 
assign the whole without incurring a forfeiture, (d) 
Bat the licence must be such as is required by the 

(a) Tbre'r v. Barton, Moore, 04. 815. S. C. 4 Co. 119, (h). 

Webb V. Eussell^ 3 T. R. 393. 403. (d) Roe d. Gregson v. Harrisra, 

{b) Fenn d, Msttbews v. Smart, 9 T. R.4S5. Seen c Hiad, 1 Vez. 

IS East. 444. jun. 294. 

(c) Dumpor v. Syma^ Cro. £lu. 
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lease ; and therefore* where the ierae required the 
licence to be in writiBg> a parol licence was hekl to be 
linsuffideni (a) 

Provisoes for re-entry are also construed strictly 
I with respect to the parties who may take advantage 
I of them, and only include the persons who are ex* 
pressly named. Thus» a power for C. to eaier will 
not extend to his executor, (b) And it seems also^ tiiat 
, if a lessee covenant with his lessor that he wiU not 
I assign^ Scc.^ a covenant so framed will not extend to 
his executors or administrators, although if the exe- 
cutors or administrators be mentioned in the clause, 
they will be bound by it. (a) 

So also, where a lease contained a covenant that 
the lessee, his executors or administrators (without 
mentioning as^igfm) akovid not und»*let, and the 
lessee became bankrupt, and his assignees assigned 
the premises to a third person^ who re-assigned to the 
bankrupt, (haviag obtained his cwtificate^) wha under> 
let them ; it was held that the lessee having been dis* 
charged of all his covenants by his bankruptcy, the 
under*letting by him was in the character of assignee^ 
and therefore no forfeiture of the lease, (c) 

A power of re-entry cannot be reserved to a 
stranger ; (d) and where, in a building lease, a trus- 
tee and his cestui que trust were both demising par- 

(«) Roe if. Qpegson o. HairaoD, waite, Willes, 500. 

2 T. R. 4ab. Seen v. Hind, 1 Ves. (c) Doe^Xhere v. Smith. 1 Man. 

jun.SM. 351^. 

(6) Haiiel d. Hodsoa v. Gowth- {i) Co. Litt. S14. 
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tiea^ and the power of re-entiy was resenred to both. 
and the state of the title appeared ia the recital in 
the lease^ the Courts without argument^ held the pro- 
yiso to be void, (a) 

But where a lessee made an underlease coBtmnk 
a proviso that the lessor tmd lessee might re-enter 
for breach of covenant, it was held that the lessee 
might aUme maintain ejectment without joining tbe 
lessor. (6). 

And where a party^ being possessed of a term 0/ 
years* demised his whole interest sobjed: to a right of 
re-entry on the breach of a coiidittoii> ft M^n beU 
that he might enter for condition broken^ altheugb be 
had no reversion, (c) 

The forfeiture of a lease by breach of a cofenut 
or condition may be waived^ in l&e manner as s 
forfeiture for noo-payment of rent^ or a notiee to 
quit ; that is to say^ if the landlord do may act, wiA 
knowledge of the breach which can be con- 
sidered ^ an acknowledgment of a tenancy still 
subsisting ; as, for example^ if he receive rent accru- 
ing subsequently to the forfeiture^ (</) unaccompanied 

(a)I>oe(2. Barber v. LawreDoe, caseQfDoei<.Soottv.MiUery^C.&^. 

4 Taunt. 9d. seems very doubtiuL The defeodtf^ 

(h) Doe d. Bedford v, Wheeler, 4 held undera lease containiDgftd^'^ 

Bing, 276. of re-entry on breach of cfntom 

(c) Doe d. Freeman v. Bateman, to repair— an ^ectmeot was brougb^ 

8 B. & A. 158. on such clause of r&«ati7iaB^ '^ 

{d) Fox V. Swann, Styles, 482. proof being given of execuiioB 

Goodright d, Walter v. Davids,, of the lease, and of the dUapi^ 

Cowp. 80S. The authority of the state of the premises iq> to ^^^ 
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by circamstances which show a contrary inten- 
tion, (a) 

Buta waiver of one forfeit are incurred by breach of 
covenant^ will net be a waiver of a second forfeiture 
incurred by another breach of the same covenant ; 
nor where the breach is a continuing breach^ will tiie 
landlord be precluded from taking advantage of it, by 
having received rent,&c. after the breach was originally 
committed. Thus where a right of re-entry was re- 
served on a breach of covenant not to underlet, it 
was held that the lessor was entitled to re-enter upon 
a second under-letting^ although he had waived his 
right so to do upon the first, (b) So also where the 
forfeiture incurred was by using rooms in a house in 
a manner prohibited by the lease^ it was held that 
such user was a continuing breach^ and that the land- 
lord might recover after receiving rent^ provided the 
user continued after such receipt, (c) So also where 
a lease of coal-mines reserved a certain rent^ and 
contained a proviso that the lease should be void if 
the tenant should cease working at any time two 
years, and the tenant did cease working two years 

ff 

of the trial ; the defendant |Mit in a to quit necessary to detennine the 

written notice to the lessor to quit tenancy, nor could it be determined 

at ibe end of six months from the by such notice. Best, C. J. held 

date thereof, (which notice had not that die giving of such notice was 

ex|Hred when the action was equivalent to the receipt of rent, and 

brought,) describing the premises in operated as a waiver of the forfeiture 

these terms — ** which you now hold until the time of its expiration. 
of meoi tcnani from year to year*' (a) Ante, 149. 
There was no proof that the lessor (6) Doe d, Boscawen v. Bliss, 4 

had any knowledge of the state of Taunt. 735. 
repair of the premises, ieit the time he (r) Doe d. Ambler v. Woodbridge, 

gave the notice; nor was a notice 9 B. & C 376. 

O 
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and then paid reoi, bot did not rewme the w( 
it was held that this was a contiouing breacb, a»l 
that ejectment might be maintained for the ceasiog to 
work after the payment of the rent, (a) 



But in a case where a lease contained a 
to repair, with a right of re-entry, in case the lessee 
should not repair within three months after Dotke, 
and the landlord gave notice, and after the three 
months had expired, received rent accruing after 
such expiration, and then brought an ejectment, tbe 
premises continuing out of repair, and the jury fouodi 
verdict for the defendant, the Court of King's Beod; 
refused to set the verdict aside» notwithstaading ^ 
opinion of Lord Kenyon, as expr^sed on the tiial 
that the forfeiture had not been waived. And it 
aeems the jury were right, for the power to re-enta 
was not given for breach of the.general covenant to 
repair, but ^ in case the lessee should not repair 
within three months after notice;" the receipt ofreoi 
therefore after the expiration of the notice to repair 
was a waiver of that notice, and consequcDtly ^ 
fresh notice was necessary to bring the party viithin 
the penalty of the proviso. (6) 

Where the defendant being the mortgagee of a 
term, purchased the mortgagor's whole interest la 
the premises, in consequence of the lessor s advice. 
^ to take to the premises, and finish the buildings, 
given after a right of re-entry had accrued for tie 
non-completion of the buildings ; it was held, that tbe 

(rt) Doe d. Bryan r. Banks, 4 B. (6) Fryett d. Harris v* Jeffreys, . 
&A. 401. £sp.d93. 
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lessor'g right of re-^ntry was not thereby waived, but 
suspended only for sach reasonable time after the 
purchase^ as might be required to complete the 
buildings^ and that ejectment might be maintained for 
the forfeiture after that time had elapsed^ against the 
porchaser^ who had proceeded in part to finish^ but 
had never wholly completed the buildings, or put 
them in a habitable state, (a) 

A lease contained a covenant on the part of the 
lessee^ to insure the premises in the joint names of 
himself and the lessor, and in two-thirds of the value 
of the premises demised. Both parts of the lease 
continued in the possession of the lesscMr, and an ab- 
stract only was delivered to the lessee^ in which it 
was stated^ that the tenant was to insure the pre* 
mises in two-thirds of the value, but it was not 
stated in whose name or names the policy was to be 
effected. The lessee insured in his own name only, 
and> as was contended^ to a less amount than two-thirds 
of the value of the premises^ but to the same amount 
as the lessor had himself insured the premises during 
two years of the lease^' when the lessee had been in em- 
barrassed circumstances. Lord Tenterden^ C. J. ruled 
that although there was no dispensation or release 
from the covenant^ yet that if the conduct of the lessor 
of the premises had been such as to induce a reason* 
able and cautious man to believe, that he would do all 
that was necessary or required of him, by insuring 
in his own name^ and to the amount proved, he could 
not proceed against his lessee for a forfeiture ; and 



{a) Doe </. Sore v. Ekins, 1 R. & M. 99. 

o2 
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he left to the consideration of the jury, the question 
whether such had been the conduct of the lessor : the 
jury found a verdict for the defendant, (a) 

A landlord will not lose his right to re-enter, by 
merely lying by, (however long the period,) and wit- 
nessing the act of forfeiture ; but it seems, that if with 
full knowledge thereof, he permits the tenant tp 
expend money in improvements, it is a circumstance 
from which the jury may presume a waiver, as well as 
ground for application to a court of equity for re- 
lief. (6) 

It seems scarcely necessary to observe, that no ac^ 
of the landlord will operate as a confirmation of ,a 
lease, rendered voidable by a breach of covenant, un- 
less he had full notice, at the time of such act, that 
the forfeiture had been committed, (c) 



Before quitting this branch of our subject, it is ne- 
cessary to notice a material distinction which pre,- 
vails bet\^een leases for lives, and leases for years^ 
as to the consequences of a forfeiture upon the 
breach of a condition, where the lease is declared 
*' to be null andvoid,^ or ^^ to cease and determine, 
&€." upon the breach of the condition, instead of 
being expressed in the common form, ^^ that it ska^ 
and may he lawful for the lessor, in suck case, to re- 
enter.^ In leases for lives, whatever may be the 



(a) Doe d. Knight v. Howe, 1 II. Taunt 78. 

& M. 343. (c) Roe d. Grqgson v. HanisoQy 

(b) Doe d. Sheppard v. Allen, 3 2 T. R. 485. 
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words of the conditioD, it is in all cases held, that if 
the tenant be guilty of any breach of it, the lease 
is voidable only, and not void ; and therefore not 
determined until the lessor re-enters. Because when 
an estate commences by livery^ it cannot be deter- 
mined before entry ; and consequently, if the lessor do 
any act which amounts to a dispensation of the breach^ 
the lease, which before was voidable only, is thereby 
affirmed, and the forfeiture waived. But when a con- 
dition of the import of those first above-mentioned 
is inserted in a lease for years, if the lessee be guilty 
ofany breach of it, the lease becomes absolutely void, 
and determined thereby ; and cannot be again set up 
by any subsequent act of the lessor. But if the con- 
dition be ^^ that it shall and may be lawful for the 
lessor to re-enter/^ or ^^ that the term shall cease amf 
determine, if the lessor please/' (a) or the like^ 
the lease will be only voidable by a breach of the 
condition; and the forfeiture may be waived by 
a subsequent acknowledgment of a tenancy/ in 
the same manner as in all cases of leases for 
lives, {b) 

These distinctions however do not exist, when the 
forfeiture accrues by reason of the non-performance 
of a covenant, instead of the breach of a conditios. 
In all cases of this nature, whatever may be the words 
of the proviso, leases for lives and leases for years 
are governed by the same principles, and a forfeiture 



(a) Doe d. Brlstow v. Old, K. B. (6) Co. Litt 815, (a). Pennant*;^ 
Sittings after T. T. 1814. M. S. case, 3 Co. 64, 65. 
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may be enforced^ or the lease confirmed, at the optio] 
of the lessor, (a) 

A proviso in a lease to re-enter for a conditjot 
broken^ operates only during the term^ and cannot h 
taken advantage of after its expiration. Thus, wbert 
a lease for ninety-nine years, if A. and JB. should sf 
long live, was granted, with a proviso, giving tie 
power of re-entry, in case the lessee should under-b 
the premises for the purpose of tillage, and an {mia- 
tenant of the lessee ploughed up and sowed the Id 
but the lessor did not enter during the continaaoce oi 
the estate : it was held in an action of trespass hj^ 
lessor against the under-tenant, for entering upon tbt 
land, after the determination of the estate, for (1^ 
purpose of carrying off the emblements, that tie 
plaintiff having never been in possession hjrigki^ 
re-entry for condition broken, could have no ad- 
vantage thereof, and that the defendant, who plough 
and sowed the land, was entitled to take the einbl6 
ments. (6) 

(fl) Rede «. Fair, 6 M. & S. 121. C. 519. 
DoD d. Bryan w. Bancks, 4 B. & A. (6) Johns »• Whitlqr, 3 "^^ 
401. Amsby v. Woodward, 6 B. & 127. 
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CHAPTER VI. 



Of the Ancient Practice ; and the Cases in which it 

is still necessary. 

When the remedy by ejectment is pursued in an 
inferior courts the fictions of the modern system are 
not applicable^ for inferior courts have not the power 
of framing rules for confessing lease, entry, and 
ouster, nor the means, if such rules were entered 
into, of enforcing obedience to them, (a) When also 
the premises are vacated, and wholly deserted by the 
tenant, and his place of residence is unknown, (b) 
the modem practice, for reasons which will be noticed 



(fl) The King v. Mayor of Bris- 
tow, 1 Keb. 690. Sherman v. Cocke^ 
1 Keb. 795. It is said by Cilbert, 
C. B. that if the defendant in an in- 
ferior court, enter into a rule to 
confess lease, &c and the cause be 
removed, and the judge of the in- 
ferior court grant an attachment 
against the defendant for disobedi- 
ence to the rule, the superior court 
will grant an attachment against 
the judge, for exceeding his, autho- 
rity, and obstructing the course of 
the superior court (Gilb. Eject. 



38.) 

(6). Strict proof of this faet will 
be required ; and if it appear, that 
the premises were not wholly de- 
serted, or ttax the plaintiff's lessor 
knew wAerv the tenant Utted, a judg>- 
ment obtained by means of the an- 
cient practice will be set aside. A 
very little matter has been held suf- 
ficient to keep possession, such as, 
leaving beer in a cellar, or hay in a 
barn. (Savage v. Dent, Stran. 1004.) 
Jones d. Griffin v. March, 4 T. R. 
464.) 



200 OP THE ANQIBHT PfiAOTICB. 

la a subaeqiieot cbapter, (a) cannot be adopted. 
Wben^ therefore, the party brings his actioD in a 
superior courts the possession being vacant^ {b) and 
the lessor's abode unknown, and when he is desirous 
of trying his title in a court of inferior jurisdictioo, 
all the forms of the ancient practice must he ob- 
served: a lease must be sealed upon the premises; 
an ouster actually made ; and the parties to the suit 
will be real, and not imaginary persons. 

The mannw of proceeding in these cases is as 
follows. A. the party claiming title, most enter opon 
the land before the essoign-day of the term of whicli 
the declaration is to be entitled, and whilst on tk 
premises, execute a lease of them to B. (any per- 
son (c) who may accompany him,) at the «an0e time 
delivering to him the possession by some one of tbe 
common modes. C. (some other person) most tbeo 
enter u{)on the premises, and eject B. therefrom, and 
having done so, must remain upon them^ whilst f. 
delivers to him a declaration in ejectment, founded 
upon the demise contained in the lease ; and in ail 
respects like the declaration in the modem proceed- 
ings, (d) except that the parties to it are real isstfii^ 
of fictitious persons ; B. being made the plaintiff, i 
the lessor^ and C. the defendant. To this declarati^o 
a notice must be added, signed by B/s attorney, and 
addressed to C, requiring him to appear and plead 

(fl) Chap. VII. ordered, « that for the jtem^ 

(6) Appendix, No. 7. of maintenanoe and brocage^ do ^ 

(c) Attomies form an exception toroey shall be leasee in an ^ 

to this statement ; for, by the rules menu'' 
of B. R. and C. B. (M.T. 1654.) it is {d) Appendix, No. 13. 
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to the declaration^ and informing kim that if he 
do not, judgment will be signed against him by 
default, (a) 

When die landlord, or person claiming title^ does 
not wiflih to go through this ceremony himself^ he 
n^ay execute a power of attorney^ authorizing another 
to enter for hmi; (b) and the proceedings are then 
the same as if he himself entered. But it must be 
remembered^ that if it be necessary^ when the an- 
cient practice is used^ to join the wife in the demise, 
the lease must be executed by the husband and wife, 
in< their proper persons, because a feme covert can- 
not constitute an attorney, (c) 



the ancient practice is resorted to, (he suit 
muiit proceed in the name of the casual ejector, and 
if the proceedings are in a superior court, no person 
claiming title will be admitted to defend the action. 
If, therefore, in such case, the right to the premises 
be disputed, the party who seals the lease must, in 
the first instance, recover the possession, and die 
other party must afterwards brii^ a common eject- 
ment against him to try the tide, (d) 

When the proceedings are in the King^s Bench, an 
aiidavit must be mside(e) of the sealing of the ledse. 



(a) Appendix, No. 8. Noy. 13S. Sed vide Hopkins's case, 

(h) 9 Sell. Prac. ISl. Appendix, Cro. Car. 165. Gardiner v. Nor- 

Nos. 5 and a. man, Cro. Jac. 617. 

(c) Wilson V. Rich, 1 Yelv. 1 (d) Ex parte Beaucbamp and 

S. C. 1 Brown, 134. Plomer v. Burt Bam. 177. B. N. P. 96. 

llockhead, 3 Brown, S48. S. C. (f) Appendix, No. 9. 



202 OF TBE ANCIBNT PItACTICB. 

ouster of the plaintiff^ &c. ; and apon tins affidavit i 
motion is made for judgment against the d^dasl, 
and unless be appears and pleads, judgmeot will bt 
signed against him^ upon moving the court, as in ^ 
common ejectment (a) 

In the Common Pleas^ this affidavit and motioDait 
unnecessary^ and instead of them a rule to plead w^ 
be given on the first day of term, as in otiier action 
and if there be no appearance and plea at the expfla- 

tion of the rule^ judgment may be signed, {b) 

* 

It is immaterial^ as far as the forms of sealing tk 
lease, &c. are concerned, whether the action be coi^ 
menced in a superior^ or inferior court ; but the d- 
sequent proceedings in inferior courts must of coone 
depend upon the general practice in them in <^ 
actions^ and cannot form a part of this treatise. Hef 
far it may even be necessary to give die tenants 
possession notice of the claimant's proceedings, ioBi 
ejectment brought in an inferior court, may app^ 
doubtful, when it is remembered, that sach notice 
was only requisite in the superior courts, in coQS^ 
quence of a rule made for that particular purpose; / 
but it certainly is more prudent to conform to tbe f- 
neral practice in this respect; and the notice need ik^ 
to be given until after the entry, and execution of ^ 
lease, {d) 

The defendant is entitled to remove an gectmeni 

(a) Smardey v. Henden^ 1 Salk. (c) Ante, 13. 
255. 2 Sell. Prac. 131. (d) 1 LUl. Pr. Reg- 675. 

(6) 2 Sell. Prac 131. 
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from aa inferior to a Etiperior cowt, either by writ ^ 
certiorari, (a) or of habeas corpus ; (6) and when 
removed^ the tenant in possession is entitled to the 
same privilege of confessing lease^ entry^ and ouster^ 
and defending the action, as if the plaintiff bad 
originally declared in the superior court, (c) The 
superior court dbso will not grant a procedendo 
when a cause has been so removed^ if there be reason 
for believing that an impartial trial cannot be had 
in the inferior courts or upon other special grounds ; 
and it is to be inferred from the reasoning of ihe 
judges in the only modem case upon the subject^ 
that a writ of certiorari is a matter of course^ and 
that a procedendo will in no case be granted, (d) 

When the lands lie partly within, and partly with- 
out, the jurisdiction of the inferior courts the defend* 
ant cannot plead above the jurisdiction of sudi in- 
ferior court, because the demise is transitory, and 
may be tried anywhere, {e) 

As the plaintiff, in the ancient practice, is a person 
actually in existence, his death would of course abate 
the action, according to the general rules of law ; but 
as the courts look upon the lessor of the plaintiff to 
be the person concwned in interest, they will not 
suffer him to be deprived of his remedy, by such an 
event. If, therefore, there be any one of the same 
name with the plaintiff, he will be presumed to have 

(a) Doe d, Sadler v. Dring, 1 B. (c) Gilb. inject 37. 

&C. 853. {d) PattenoQ d. Gndridge v. 

(h) lligMore v. Barlow, Bam. Eades, 3 B. & C. 550. 

42 1. Allen V, Foreman, 1 Sid.SlS. (f) Hall v. Hughs^ 2 Keb. 09. 
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been the person ; and it has also been held to be a 
contempt of the Courts to assign for error the nomiDal 
plaintiflPs death, (a) 

In like manner, before the introdoction of the 
modem practice, it was said, that if the plaintiff re- 
leased to one of the tenants in possession, who bad 
been made defendant, such release would be a good 
bar, because the plaintiff could not recover against 
his own release, since he was the plaintiff upon tk 
record ; but the Courts considered such a release as a 
contempt, and it does not appear that a plea of tliis 
nature ever occurred in practice, (b) 

The casual ejector is also in the ancient practice a 
real person, but the court wiU not allow him to c^o- 
fess judgment ; and where, upon proceedings dd b 
vacant possession, the casual ejector gave a wariaot 
of attomfey for this purpose^ the Court sei the judg- 
ment aside, (c) 

Where an action of ejectment, and an action of as- 
sault and battery, were joined in the same writ, after 
verdict it was moved in arrest of judgment, because 
it wns without precedent ; but the Court seemed to 
think the misjoinder cured by the verdict, {d) 

(a) Addiflcm v. Sir John Otway, v. Brewer, 4 M- &Sri dOO. 

1 Mod. 250 — 5^. Moore w. Good- (c) Hooper v. Dale, StiBn.581. 

right, Stran. 899. (rf) Bird v. Snell, Hob. 249; ^ 

(b) Peto V. Checjr, 9 Brown, 198. vide Gilb. Qect 62. 
Anon. Salk. 260. Fide Doe d, Byne 



CHAPTER VII. 

f 
I 

Of the Declaration in the Modem Action of J^ect- 

ment, and Notice to Appear. 

Thb proceedings in the modern action of ^ectmeat 
being founded in fiction^ and regulated altogether 
by the courts of common law» a system of practice 
hafi gradually been formed, adapted to the uses of 
^he particular remedy, but for the most part inde^ 
pendeot of the general practical regulations in^ other 
actions. The singularity of the modern practice haa 
indeed, occasioned it to be denominated a string of 
Ifegal fictions ; and the remedy itself has frequently 
been called a child and creature of the court. 

To enable a party claiming title to land% to take 
advantage of the modem method of bringing an eject- 
ment^ it is necessary^ as has been already observed^ (a) 
that a person should be in possession of the premises 
in question ; that is to say^ that they should not be 
vacated and altogether deserted ; (6) or at least (sup- 
posing them to be so deserted) that the residence of 

(a) Ante, 199. Jones d. Griffiths v. Mftrsh, 4 T. R. 

(6) Savage v. Dent, Stran. 1064. 464. 
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the last tenant be not unknown to the claimant [a^ 
This arises from a particular regulation of the modern 
practice, which requires an affidavit of the service of 
a declaration in ejectment upon the tenant in posses- 
sion, before judgment can be obtained against tk 
casual ejector ; and as this service cannot of coarse 
take place, when a tenant does not exist, the neces- 
sary affidavit cannot then be made, but the claimant is 
compelled to resort to the ancient practice. 

With this single exception, however^ a claimant in 
ejectment may always proceed, in the superior courts. 
by the modem method. 

The suit is commenced by the delivery of the de- 
claration against the casual ejector, to the tenant 
in possession ; for, as the plaintiff and defendant in 
the action, are only fictitious persons^ the suing oot 
of a writ would be an useless form. This declara- 
tion is, in fact, in itself a kind of writ, or process; 
and is the only means by which the party in posses- 
sion is informed of the claim set up by the lessor and 
required to appear and defend his title, (b) 



The declaration, when the proceedings are in 
King's Bench, may be framed to answer either to ao 
action commenced by bill^ or by original, bat ^ 

(a) Exceptions to this general rule so far considered a process of ^ 

arc created, in particular casesi, by Court, that the Court will punish « 

the provisions of the statutes 4 Geo. a contempt any improper coofli^ 

II c 28; 11 Geo. II. c. 19. Vide of the tenant at the time of i^^ 

ante, 163. 175. livery. Rex v. Unitt, Stran. 567. 

(6) A declaration in ejectment is 
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latter i& the preferable and most common method; 
because the action is then considered by the Court as 
though it actually had been commenced by original, 
and no writ of error can be brought thereon except 
in Parliament In the Common Pleas, the dedara* 
tioD is, of course^ always framed as if the proceedings 
were by original, (a) 

The declaration should regularly (except in the 
cases mentioned in the stat 1 W. IV. c. 70. s. 36) 
be entitled of the term immediately preceding the va* 
cation in which it is delivered ; but if it be not entitled 
of any term^ or of a wrong terra^ it will be immaterial 
•provided the tenant has suflScient notice given him 
therein to appear to the action. Thus declarations 
have been upheld entitled Michaelmas term^ &4 6. 
III.,insteadof 55 G. IIL ; (6) TnmVy term, 66 G.IIL, 
instead of 55 G. III.; (c) Hilary instead oi Michael-' 
mas term, (d) and Michaelmas instead of Easter 
term ; (e) the notices to appear being correct^ and the 
declarations delivered at the proper times ; and where 
the declaration was delivered before the essoign day 
of Hilary term^ and the notice at its foot was dated 
January 1, 1818^ and was to appear within the four 
first days of the next term^ it was held sufficiently 
certain, although not entitled at all.(y*) 

When the title of the lessor of the plaintiff ac- 

(o) Appendix, Nos. 12. 14. 15. (rf) Anon. 2 Chitty, 172. 

(6) Goodtitle d. Ranger v. Roc, 2 (c) Anon. 2 Chitty, IfS. 

Chitty, 172 . (/) Goodtitle d. Price v. Badtitle, 

(c) Doe V. Greaves, 2 Chitty, H. T. 1818. K. B., MS. 
172. 
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cruefl after the essoign day of an issuable term, ai 
the ejectmeut is foanded on stat. 1 W. IV. c. 70.i 
36^ the declaration against the casual ejector musth 
specially entitled of the day next after the day of tk 
demise in such declaration^ whether the same shail k 
in term or vacation ; but in all other cases the it 
claration against the casual ejector may be entitled oi 
a term anterior to the day of the demise. This^ 
strikingly dissimilar from the practice in all otbn 
actions. The demise stated in the declaration, is tk 
title upon which the plaintiff is supposed to enter^ afti 
the ouster the supposed wrong for which the actions 
brought. The plaintiff has consequently no cause d 
action antecedently to the day of the ouster; wliiti 
must be subsequent to the day of the demise^ and ac- 
cording to the general rules of pleading, cooid not 
entitle his declaration anterior to that time. Bat tk 
casual ejector being a nommal person, cannot take 
advantage of the objection ; and if the tenant appear, 
and apply to be admitted a defendant instead of tk 
casual ejector, he will be compelled by the conseni 
rule to accept a declaration entitled of a subsequeot 
term. Therefore, if the demise be laid in the vaca- 
tion time, and the declaration against the casual 
ejector be entitled of the preceding term, it will k 
sufficient ; because, if the party in possession de- 
fend the action, the declaration against him (as willk 
explained hereafter) will be entided of the subsequent 
term; and if he leave the suit undefended, judgncQ^ 
will be taken out against the casual ejector, (fl) 



(a) Imp. K. B. 642. 1 Lil. Prac. Vent 174. 
Reg. 680. Tunstall v. Brend, S 
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The venue in ejectment is locals and confined to 
the county in which the lands are situated, (a) 

The demise declared upon by the plaintiff^ in the 
modern practice^ is fictitious only ; but still it must 
be consistent with the title of his lessor ; that is to 
say^ such a demise must be supposed to be made, as 
would, if actually made, have transferred the right of 
possession to the lessee. Thus, if there be several 
lessors, and a joint demise by them all be alleged^ 
such a title must be shown at the trial, as would en^ 
able each of them to demise the whole ; because if 
any one of the lessors have not a legal interest in the 
whole premises, he cannot in law be said to demise 
tbem. As, where A. was tenant for life» and B. had 
(he remainder in fee, and they made a lease to C, 
and declared upon the lease as a Joint demise, it was 
held bad ; because, during A.'s life, it was the lease 
of A.y and the confirmation of J?., and afler the death 
of A., it was the lease of J3., and the confirmation of 
A., but not a joint demise. (6) 

Joint tenants, or parceners, have a sufficient in-^ 
terest in the lands held in joint tenancy, or parcenery, 
to entitle them to make a joint demise of the whole 
premises, but tenants in common have not: and the 
reason for this difference seems to be, that tenants in 
common have several and distinct titles and estates, 
independent of each other, so as to render the free- 
hold several also ; whilst joint tenants and parceners 

« 

(a) Anon. 6 Mod. 982. Mostyn (6) King v. Bcry» Poph. 57. 
17. Fahrigas, Cowp. 161. 176. Trcporfs case, 6 Co. 75, (6). 

P 
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are seized per my et per taut, derive by one and h 
same title^ have a Joint possessioD^ and must join ii 
any action for an injury thereto ; so that each of then 
may properly be said to demise the whole, (a) 

It is not^ however, compulsory upon joint teuaot^ 
or parceners, to allege a joint demise ; for if a joial 
tenant, or parcener, bring an ejectment without joiii' 
jng his companion in the demise, it is considered ^ 
a severance of the tenancy, and he will be allowed ti 
recover his separate moiety of the land. And if 2i 
the joint tenants, or parceners, join in the action^ bttf 
declare upon separate demises by each, it is heidtliat 
they may recover the whole premises ; because, by tbe 
several demises, the plaintiff has the entire interest 
in the whole subject matter> although the joint \^ 
nancy is severed by the separate letting, (b) 

When two, or more, tenants in common are lessors 
of the plaintiflf, a separate demise must be laid h 
each ; (c) or they must join in a lease to a third per- 
son, and state the demise to the plaintiff* to havebeft 
made by their lessee. The first is the most us^ 
mode of proceeding, and the declaration need ^ 
state the several demises to be of the several ^^ 
belonging to the several tenants respectively; 



(a) Moore v. Fursden, 1 Show. (6) Doe d. Gill v. Pearstfi, t 

342. Millener ». Robinson, Moore, East. 173. • Roc dLRapcrp^^ 

682. Boner v. Juner, Ld. Raym. dale, 12 East. 39. Dpc I ^^ 

726. Mantle v, Wollington, Cro. v. Read, 12 East. 57. Doe ^. i^' 

Jac. 166. Morris v. Barry, 1 Wils. ham r. Fenn, 3 Campb. 190. 
1. Heatherly rf. Worlhington v. (c) App. No. 14, 15. 

Weston, 2 Wils. 232. 
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each denuse may be alleged generally to be of the 
whole premises demanded ; for ander a demise of the 
whole an undivided moiety may be recovered, (a) 

When any doubt exists as to the party in whom 
the legal title is vested^ it is asual to declare upon 
several distinct demises by the several persons con** 
cerned in interest^ (b) and the claimants will not then 
be confined at the trial to one particular demise^ but 
will be allowed to resort to any included in the de- 
elarationy under which they may be able to prove a 
title to the premises. Difficulties of this nature ire* 
quenfly occnr when trustees are lessors of the plaintiff; 
and it is always advisable to lay separate demises by 
the trustees^ and ceHui que trusty unless the effect of 
the statute of uses upon the trust is most dear and 
indisputable. But applici^on should in strictness 
be first made to soeh trustees for permission to make 
use of their names ; and where demises are inserted 
in the names of any parties without their authority^ 
the Court on motion will order such demises to be 
struck out of the declaration^ {c) unless the justice of 
the case requires their insertion^ and a sufficient in* 
demnity is given ; and they will also interfere to set 
aside proceedings after verdict under similar circum- 
stances, if the application be bond fide^ and the affi- 
davit on which it is grounded distinctly and unequi- 
vocally show the want of such authority, {d) But 
where a bankrupt laid a demise by his assignees 

(a) Doe d. Bryant v. Wippd, 1 Chitfy, 171. 
Esp. 330. {d) Doe d. Hammeck v. Fellis, S 

(*) App. No. 14, 15. Chitty 170. 

(c) Doe d. Shepherd v. Roe, 2 

p2 
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without their permission (they having given ap^n 
him the property in the premises) and obtained 'yik 
ment and execation thereupon^ the coart refused t( 
set the proceedings aside at the instance oftkit- 
fendant in the ejectment, notwithstanding anaffida^.: 
from one of the assignees that he knew nothing of tir 
premises in question; considering the applicatioi 
a mere contrivance for defeating the action, (a) 



The day^ on which the demise is stated to have bet. 
made^ is so far material* that it moi|t be sabseqiieai 
to the time when the claimant's right of entry accrae^ 
for if the lessor have not a right to enter^ he cm' 
have a right to demise the lands^ and conseqaentij ^■ 
plaintiff must be nonsuited at the trials for his lessor 
cannot be supposed to have made an illegal demise. ' 
It ia usual, however^ to lay the demise as far bad as 
the lessor's title will admit; because the judgment ji 
ejectment is conclusive evidence as to the title of tL' 
lessor, for all the mesne profits accruing subseqaeotl^ 
to the day of the demise ; (c) and when there are 
doubts as to the period when the lessor*s title accrued, 
it is customary to state different demises by bio <k 
different days. 

In an ejectment on the demise of an heir by de 
scent, the demise was laid on the day the ancestor 
died, and held to be well enough ; for the ancestor 
might die at five o'clock, the heir enter at six, aod 



(a) Doc d. Vine v. Figgins, 3 way, v. Herbert, 4 T. R. 680. 
Taunt. 440. (c) Aislin v. Parkin, Burr. C6S. 

(6) Ante, 11. Goodtitle d. Gallo- 
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make a lease at seven^ which would be a good lease.(a) 
It seems also^ according to Lord Hardwicke, that a 
posthumous son^ taking lands under the provisions 
of 10 and 11 Wm. III. c. 16^ would be entitled 
to lay the demise^ from the day of his father's 
death, (b) 

It has already been observed^ that in an ejectment, 
by the surrenderee of copyhold premises^ the demise 
may be laid against all persons^ but the lord^ on a day 
between the times of surrender and admittance^ pro- 
vided the surrenderee be admitted before trial, (c) 

But this doctrine of relation does not apply where 
the assignees of a bankrupt are the lessors of the 
plaintiff^ so as to enable them to recover the freehold 
lands of the bankrupt^ upon a demise subsequently 
to the act of bankruptcy^ but before the date of the 
bargain and sale by the commissioners ; for the free* 
hold remains in the bankrupt, though not beneficially^ 
until taken out by him of the conveyance, (d) 

When an ejectment is founded on stat. 4. Geo. II. 
c. 38. s. 2.^ the day of the demise must be subsequently 
to the last day on which the rent is payable to save 
the forfeiture^ and prior to the day on which the 
declaration is delivered, (e) 



(fl) Rite d. Wrangham w. Her- (d) Doc d. Esdaile v, Mitclicll, 2 

aey, 3 Wils. 274. M. & S. 446. et vide. Doe d. U hat- 

(6) B. N. P. 105. Icy V. Telling, 2 East. '256. 

(f ) Ante, 64. Doe d. Benniugtou (c) Doc d. Lawrence v. Shawcro^s, 

V. Hall, 16 East, 208. 3 B. & C. 752. Ante, 162. 
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When a fine with procIamatioiM has been levif^ 
and an actual entry is necessary to avoid it, thedeni 
must be laid on a day snbseqaent to the en^. (a) 

Tenancies at will scarcely exist at the present da 
but when an ejectment is brought against a teoanU 
willy the demise must be laid subsequently to the tis 
when possession is demanded^ that is to say, sote 
quently to the determination of the will, (b) 



When an ejectment is bronght against a tenarf 
from year to year, the commencement of whose fc 
nancy is unknown, and no presumptive proof of tk 
time of such commencement can be obtained^ (c) ^ 
only sure method of avoiding a nonsuit is to girei 
general notice to quit ^ at the end and expiration oi 
the current year of the tenancy thereof, which shal 
expire next after the end of one half year from tlie 
date of the notice/' and to lay the demise eighteen 
months after the delivery of such notice. 

The length of the term, during which the premises 
are alleged in the declaration to have been Am^ 
to the plaintiff, is wholly unconnected with the tit!^ 
of the claimant, and may be of longer duration tbac 
his interest in the land, (rf) A contrary doctrine ^ 
once indeed maintained, upon the principle, that bj 
a judgment in ejectment the plaintiff recovers bi' 
term mentioned in the declaration, and, therefore, ^ 

(a) Berington cf. Dormer v. Park- (c) Vide post. Chap. 10. 

hurst. And. 135. S. C. Stran. 1086. (d) Doe d. Shore v. ?^^' 

S. C. Willes. 327. S. C. 13 East. 480. T. U. 13. 

(6) Ante, 106. 
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the term declared on be <rf* greater duration than the 
lessor's title* as^ for instance^ if the lessor be entitled 
to the lands for three years only, and the plaintiff de- 
clare on a demise for five* he would wrongfully hold 
the lands for the last two years, (a) But this doctrine 
has since been very correctly over-ruled ; because if 
the lessor have the right of possession but for a month> 
and make a lease for seven years, it will enure to his 
lessee for the month duly, and during that time he 
will he entitled to the possession ; and, as a judgment 
in ejectment is not admitted as evidence of the lessor s 
title^ he cannot by reason of it be enabled to keep 
possession after the month has expired. (6) 

Seven years is the term usually declared upon; 
and the only direction necessary to be given upon 
this point is, that the term be of a length sufficient 
to admit of the lessor's recovering possession of the 
land before its expiration ; although the courts are 
now very liberal in permitting lessors to amend in 
this respect, as will be stated hereafter. 

It was for some time, even after the introduction 
of the modern practice, holden necessary, that when 
au ejectment was brought by a corporation aggregate^ 
they should execute a power of attorney, authorizing 
some person to enter and make a lease on the lands ; 
that such person accordingly should enter, and make 
a lease under seal ; and that the declaration should 
state the demise to be by deed, (c) These forms, it 

(a) Roe V. Williamson, S Lev. 140. 1 Mod. 10. 
S. C. 3 Keb. 490. (c) Gilb. Eject. 35. 

(6) B. N. P. 106. Clcrkc v. Ilowell, 
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seems, were deemed necessary upon tlie priscipii 
that a corporation aggr^^ate cannot perform anycd 
porate act otherwise than under the oorporstioii soil 
nor make an attorney^ or bailiff, but by deed, l^j 
could not, it was tberefiwe said, enter and deoa^ 
upon the land in person, as natural persons coJii 
nor substitute an attorney to enter into a mk 6^ 
their costs; nor would an attachment go against thd 
for disobedience to that rule. They therefiNne mail 
an actual lease upon the lands, and then the attonxf 
proceeded in the common method. But, sntoetb 
principles of this action have been more clearly ui- 
derstood, none of these peculiarities are necessarr; 
and the demise may now be laid in the general way, 
without any power of attorney being made, aay lease 
beiog signed, (a) or any statement of such a lease 
being introduced into the declaration. One case ool; 
is indeed to be found upon the latter point, and is 
that the question arose after verdict; (6) bat froD 
the reasoning then used by the court, no doubt can 
be entertained that the principle would be extended 
to every stage of the action ; and that a plaintiff in 
ejectment would never be non suited for the omis- 
sion of such a statement, (c) The demise is still 
certainly sometimes stated to be by deed ; and it 
is immaterial whether it be so or not, as, notwitt 



(a) Furley d. Mayor of Canter- form, and many objections »t!t 

bury V, Wood, 1 Eap. 198. taken upon other points by the(^ 

(6) Partridge v. Ball, Ld Raym. fendant's counsel, and oYernikd; 

136. S. C. Carth. 390. but tfaey never adverted to the ox- 

(c) In the case of Doe d. Dean cumstanoe of the demise not beio; 

and Chapter of Rodiester v. Pierce, stated to be by deed. Ken^ (Sum. 

the demise was in the common Ass. 1809, MS.) 
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standing the statement^ no proof of the deed is re- 
quired, (a) 

If a corporation be aggregate of many, they may 
set forth the demise in the declaration, without men- 
tioning the Christian names of those who constitute 
the corporation ; but if the corporation be sole^ as if 
the demise be by a bishop, the name of baptism must 
be inserted. The reason of this is^ that in the first 
case the name solely consists of its character^ but in 
the last in its person; therefore there cannot be a 
sufficient specification of that person without men* 
tioning his name, (b) 

In a case where the demise was laid to be by the 
Mayor^ Sec. of the borough town of Maldon^ and the 
name of the Corporation as appeared from the charter 
was the Mayor^ &c. of Maldon^ it was held to be no 
variance, it appearing fix)m the charter^ which was in 
evidence^ that Maldon was a borough town, (c) 

In the case of Swadling v. Piers^ (d) it was ruled, 
that in an ejectment for tithes^ the plaintiff must de- 
clare on a demise by deed, because tithes cannot pass 
but by deed ; but this decision has since been over- 
ruled, and the statement of a deed seems even in this 
case to be no longer necessary, (e) 

It seems also to have been holden, that on a de- 

(a) Furley d. Mayor of Canter- v. Miller, 1 B.&A.699. 

bury 0. Wood, 1 Esp. 198. (d) Cro. Jac. 613. 

(6) Carter V. Cromwell, Sav. 128, (e) Partridge v. Ball, Ld. lUyni. 

cited Dyer, 86. 136. S.C.Carlli.390/ 

(f) Doc d. Mayor, &c. of Maldoii 
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mise by tiie master and fellows of a ooUege, dean aivl 
chapter of a cathedral^ master or guardian of an b- 
pital^ parson^ vicar^ or other ecclesiastical person, i 
any lands^ &c. the declaration should stote thattb 
was a rent reserved^ Sic. porsoant to the statute U 
Eliz. c. 10; bat this form cannot now be necessary, ii 

A similar doctrine was once applied to the case ^ 
an infimt ; (b) but it has been long settled^ that s 
infant may make a lease without rent to try his tide.; 
When^ however^ a demise is laid by an infant, ^ 
father or guardian should be made plaintiff, insto 
of a nominal person^ in order to save the troable ^ 
expense of giving security for the costs, which '^ 
would otherwise be compelled to do. (d) 

It is not necessary to state, in the dedaration tki 
the premises are situated in a parish, hamlet, f^ ^ 
is sufficient to mention the name of the place in irU^ 
they are situate, without also describing it b; tl 
name of its ecclesiastical or civil division, (e) Ao^ - 
one case, where even the name of the place ^ 
omitted when describing the premises, but such nan^ 
could be collected from other parts of the declaratio:^ 
the court held the description to be sufficiently oi' 
tain, (/) When, however, the premises are descrite 



(fl) Carter t;. Cromwell, Sav. 1«9. (e) Goodtitle rf. Bcmbrwl? 

(6) Lill. Prac. lleg. 673. Walker, 4 Taunt. 671. 

(c) Zouch V. Parsons, Burr. 1794. (/) Goodright d. SmaU^o* 

1806. Strother, Black. 706. The dttl* 

(rf)Nokei;. Windham, Stran. 604. tion in this case stated, tJia: ' 

Anon. 1. Wils. 130. M. S. "«/ UasntUin the i'*"'.' 
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as lying in a parish^ hamlety &€. suoh description 
must be a correct one, and an uncertain or improper 
description will be fatal. Thus, in an ejectmeot for 
lands^ ^^in the parishes of il. and B. or one of them^^ 
the judgment was arrested for the uncertainty^ al- 
though it appeared that the parties had originally 
been one^ and lately been divided by an act of par- 
liament, and that the boundaries were not settled* {a) 
But if the words ^' or one of them^ had been omitted, 
it seems the description would have been suflicienl^ 
though all the lands were contained in one of the 
parishes, (b) 

Where the premises were described as situate *^in 
the united parishes of St. Giles in the Fields y and St. 
George Bloomsbury, and it appeared that those two 
parishes were united ti^ther by act of parliament. 



B/' demised to plaintiff two mes- 
suages, from which messuages de- 
fendant at Hasweli uforamd ousted 
plaintiff; and the court considered, 
that the statement of the ouster 
being at Hasweli, amounted to a 
sufficient certaintj that the lands 
demised lay at HoiwelL 

(a) Goodright t;. Fawson, 7 Mod. 
457. S. C. Bam. 184. Cottingham 
V. Kingy Burr. 6)4, and the au- 
thoiides t)iere cited. 

(6) Goodwin v. Blackman, 3 Lev. 
334. In this case the ejectment 
was ** for a tenth part of a mes- 
suage in D, and F" and the whole 
messuage appearing in evidence to 
lay in D., and no part in F., the dc- 
bcription was held ill, because it 



was "precisely of the tcntli part 
of an entire thing ;* though ft was 
said by the Court, that if the qjeefe- 
ment had been of an acre of land 
in D. and I\ and it appeared that 
the whole acre was in D., it would 
be well enough. The reason for 
this diversity seems to be, that ike 
acre being the whole thing de- 
manded, the description is suffi- 
ciendy certain, although it all be 
in Goe parish ; whereas, when only 
a tenth part is demanded, it is un- 
certain which tenth part is meant, 
and, therefore, as no tenth part 
answers the description, the sheriff 
could not give execution ; tnmen 
quare et vide Burr. 330, et ante, 



'J J. 
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for the maintaiaiDg of their poor^ but for no 
purpQse^ the variance was held fatal ; for by the de. 
scription^ the parishes were stated as if they wen 
completely blended tc^ther^ and formed only m 
parish, when^ in truths they remained entirely 4 
tinct^ except as to the maintenance of the poor, c 
But where the premises were described as situate n 
the parish of West Putworth and BracUaortkf, m 
it appeared that fPest Putworth and BroAoortij 
were separate parishes^ the Court held the descriptki 
to be sufficiently certain^ rejecting the word pari^ 
as surplusage^ and considering the demise as of lanii^ 
in West Putworth and Bradworthy. (6) And wk 
the premises were laid to be at the parish i^fFarnki^ 
and were proved at the trial to be in the parish r: 
Famham Royal, it was held not to be a fatal re- 
riance^ unless it could be proved that there were tw 
Famhams. (c) Where also the premises were it- 
scribed as being in the parish of Westbury, and \i^^ 
proved that there were two parishes of Westbufy 
viz. Westbmry on[ TVym, and Westbury on Seven 
the description was holden to be sufficiently certain 



. f 



When the premises lie in diffisrent parishes, it ^' 
been ttsual to enumerate the whole as lying in ^ 
parish^ and to repeat the description of them as hk 
in the other parish ; but it seems sufficient to ennio^ 
rate them once only, describing them as lying in tli^ 

(a) Goodtitle v. Pinsent d. Lam- (c) Doe d. Toilet v. Sshe, ' 

miman, 2 Campb. 274. S. C. 6 East 9. 

Esp. 128. (rf) Doe d, James c. llar^>' 

(6) Goodtitle d, Brembridgc t;. M.&S.326. 
Walter, 4 Taunt. 671. 
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parishes of A. and JB., or in A. and £, respeo 

tively. (a) 

The number of messaages, acres, &€• mentioned in 
the demise^ need not correspond with the number to 
which the lessor claims title. He may declare for an 
inde6nite number^ as a hundred messuages^ a thousand 
acres of arable land, S&c. ; and care should be taken 
that the number specified in the demise be larger than 
the number claimed ; because^ although if he declare 
for more than he is entitled to^ he may recover less, 
the reverse will not hold. (6) Upon the same prin* 
ciple^ if the lessor of the plaintiff be entitled to a 
moietyy or other part, of an entire thing, as the half, 
or third part, of a house, he may recover such moiety, 
or third part, on a demand for the whole, (c) 

The entry of the plaintiff on the land need not be 
alleged in the declaration, to be made on any par- 
ticular day, although in the precedents it is usually so 
stated. It is sufficient if it be declared generally, 
that the plaintiff entered by virtue of the demise : nor 
does it seem to have been required, even in the an- 
cient practice, to be more explicit, because, as the 
plaintiff entered by virtue of the lease, he must neces- 



(a) S Chit^, Prec. 395. 

(Jb) Denn d. Buigis v. Purvis, 
Burr. dS6. Guy o. Rand, Cro. 
Eliz. 13. 

(r) Ablett v. Skinner, 1 Siderf. 
239. Goodwin v. Blackman, 3 Lev. 
334. In an ancient case it is said, 
that if an ejectment be brou^t for 
an acre of land, and the metes and 



bounds be described in the declara- 
tion, and the jury find the defend- 
ant guilty in half an acre of land, 
the verdict will be bad ; because of 
the uncertainty of which par^ or 
moiety, the plaintiff is to have ex- 
ecution. (Wmkworth v. Mann, 
Yelv. 114, tamen qtutre, tt vide anie, 
chap. 3.) 
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sarily have entered after his title accrued; thoogliii 
was then said^ that it might have been otherwise, i! 
the declaration had been pratextu ctffus he entered!, 
for the plaintiff might enter unlawfully^ or before !ii^ 
time, under pretence of the lease, (a) 

The day upon which the ouster of the plainiit^i'; 
the casual ejector, is alleged to have taken phff 
should regularly be after the commencemeDt of tb 
supposed lease and entry. This is requisite, in ordri 
to support the consistency of the fiction ; becaose, i 
the title of the plaintiff is supposed to arise from tk 
lease mentioned in the declaration, it would be abssn 
for him to complain of an injury to his possession lie^ 
fore, by his own showing, he had any claim to bepo^ 
sessed. But it does not seem absolutely necessan 
that this consistency should be preserved; for^astl 
words '^ c^hnactrds^ to wif,'^ are always used m^ 
diately before mentioning the <ky of the ouster, it i^ 
most probable^ upon the principles by which <}ect 
ments are at present regulated^ that the Courts woeli^ 
in all cases consider an ouster laid previously to tk 
day of the entry^ ^^ as impossible and repugoaBl' 
and as such reject it (6) Even when the old practir^ 
prevailed, and the true principles of the remedy vf^ 
so little understood, every possible intention wasma^' 
in favour of the plaintiff, when an ouster was allefl 
anterior to the time of the demise. Thus, ona^^ 
raise from the 1st of February, 17B2, to hold frooitl^ 
8th of January before, and that afterwards, namely 



(a) Wakcley v. Warren, « Roll. (fr) Adams v. Goose, Cio.ii 
Rep. 466. Sedvtde I>oiigla8 v. Shank, B. N. P, 106. 
Cro. Eliz. 766. 



p.ii 



OF THB OU8TBR. 



223 



on the 28th of January^ 1752, defendaBt ejected hiin^ 
and it was insisted for the defendants, that the plain^ 
tifiPs title did not commence until the 1st of February^ 
and therefore that the ouster was laid too soon ; the 
Court held^ that the day of the ouster, being laid un- 
der a scilicet, was surplusage^ and that ^^ aflerwards^^ 
should relate to the time of making the loase^ and 
then all would be well enough, (a) In like manner^ 
on a demise from the 6th of May^ anno septimo, by 
virtue of which plaintiff entered^ and was possessed 
until afterwards, on the 18th of the same month, 
atmo sexto supradicto, defendant ejected him, the 
Court held the declaration sufficient; because the 
ouster was laid to be on the 18th of the same month, 
which it could not be if it were done in the sixth 
year, and rejected the word sexto as inconsistent and 
void. (6) Upon the same principle, where the demise 
was on the sixth of September, 2 Jac, by virtue of 
which the plaintiff held, until afterwards, (to wit) 
on the /mirth day of September, 2 Jao^ defendant 
ejected him, the dedaration was holden good, and 
the words under the scilicet rejected as surplusage, (c) 



(a) B. N. P. 106. 

(6) Davis V. Purdy, Ydv. 183. 

(c) Adams v. Goose, Cro. 96. 
Some old ^ectment cases are to be 
found in the books, (Goodgain v. 
Wake6ekly 1 S«d. 7. Evans v. 
Croker, 3 Mod. 198. Stephens v. 
Croker, Comb. 83. Higham v. 
Cooke, 4 Leon. 144. Osborn «. 
Rider, Cro. Jac. 135. Llewelyn v. 
Williams, Cro. Jac. 258. Clayton's 
case, 5 Co. 1.) in which the ousters 
were laid on the same days as the 
demises, and which were decided 



upon the distinctions formerly 
taken, as to the time of the com- 
mencement of a demise, when 
stated in the lease to be '< from the 
date," and when from ''the day of 
the date *' of the lease; but, since the 
judgment in Pughv* Duke of Leeds 
(Cowp. 714,) by which it has been 
determined, diat these expressions 
shall be construed indifferently, 
either indtuively or exclmivefy, so 
as to give effect to the deed, these 
cases can no longer be authorities. 
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From the case of Merrell i;. Sknilfa^ (a) it does not 
seem necessary to allege any particular day for tir 
ouster, provided it appears from the declaration, to !^ 
subsequently to the commencement of the tern, ^ 
prior to the bringing of the action ; but in the pt 
cedents a day certain is always laid^ acid it is tk 
better method to mention a particular day. 

With respect to the ouster in an ejectment fif 
tithes^ it is said in the case of Worrall v. Harper, 
that where the ouster was set forth to have bet 
made in the month of May^ it was held ill, hecm 
there were no tithes to be ousted of at tiiat season 
the year ; but this doctrine is controverted by Giibed 
G. B.y on the principle that the law does not judiciali 
take notice of the time when tithes arise, (c) 

Of Amending the Declaration. 

It was formerly the practice both in the Kiif ^ 
Bench and the Common Pleas, not to permit tbed^ 
claration in ejectment to be amended^ until the la»i^ 
lord^ or tenant, had been made defendant instead it 
the casual ejector ; and, consequently^ if the defect^ 
were such as to prevent the Courts from graotiDgtli^ 
common rule for judgment against the casual ejector 
the plaintifiPs lessor was compelled to discoDtJoae tl' 
action^ and resort to a new ejectment, (rf) But tlll^ 
practice is inconsistent with the present mode of r^ 
gulating the remedy ; and tlie Court would^ it is pr^ 

(a) Cro. Jac. 311. Jenk. 341. (d) Roe d. Stephenson «. I^' 

. (6) 1 Roll. Rep. 65. Barn. 186. 

(r) Gilb. Eject. 67. 
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sunied^ now permit tbe lessor to amend his declara- 
tion before appearance, provided such amendment 
did no injustice to the tenant. Indeed^ where by 
mistake^ the name of the tenant in possession was in- 
serted at the commencement of the declaration^ instead 
of that of the casual ejector, (the declaration and notice 
to appear being in other respects regular,) the court 
granted the rule for judgment upon the common affi- 
davit of service, and suggested ih?A if the tenant did 
not appear to the action, an application should be 
made to amend the declaration, (a) 



It is* also said that, even after appearance, the de- 
claration can be amended in form only, and not in 
matter of substance ; but it is now difficult to point 
out what errors would be deemed substance, and not 
amendable. Under the strict rules, by which the 
action was formerly conducted, the demise, the length 
of the term, the time of the ouster, Sec., (6) were all 
considered as matters of substance ; (c) and so un- 
bending were the courts upon these points, that if the 
term expired, pending the action, by injunction from 
the Court of Chancery at the defendant's application, 
or by the delay of the Court, in which the action was 



(a) Doe d. Cobbey v. Roe, K. B. 
T. T. 1816. MS. 

(b) Formerly when a person de- 
clared in ejectment in the Common 
Pleas, it was the coune of the Court, 
that afler imparlance he should 
make a second declaration ; and, 
when this practice prevailed, if the 
plaintiff, by his first declaration, 
had lud the ouster before the com- 
mencement of his term, or omitted 



any other matter of substance, 
though the second declaration were 
correct, he could not recover; be- 
cause the declaration on the impar- 
lance roll was the material one on 
which the action was grounded. — 
(Merrell v. Smith, Cro. Jac. 311. — 
Jenk. 341.) 

(c) Doe d. Hardman i;. Pilking- 
ton, Burr. 2447, and the cases there 
cited. 
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brought, in gi^ittg judgmeDt, fte letaor wals ob%> 
to resort to a new efectmeAt. (a) 

A more liberal principle has^ however, of kte ^m 
been adopted; and Uie demise, ternai» &c, areicil 
most correctly considered as Ibrmel only^ and maj k 
amended by the Court, or by a Judge at chamN 
or at the sittings^ or on the cbcmit, until the caase i^ 
called on for trial, and the jury svem ; tbe ji^ 
acting uniformly on this sensible rule, that if the oe^ 
fendant has relied solely npoo the fomal deftRt, 
and will surrender up possession upon the ^mw^ 
ment being made^ he shall be paid the<vUt 
of his costs, but if he refuses to relinquish the ^ 
session and will hazard a trial nQtwithstandiog ^ 
amendment, he is entitled to the costs of Ae amn^ 
ment only, {b) Thus in an ejectment to ceoo« 
lands, forfeited by the levying of a 6ne, where tbei" 
mise was laid anterior to the time of the entry to aToii 
the fine, and the suit was staid, by injunctioB ifl ^ 
Court of Chancery, for more than five years after tk 
fine was levied, so that the lessor was not in time t 
make a second entry, or bring a second ejectnes^ 
the Court permitted him to change tbe day of tl) 
demise, to a day subsequent to the day of the entry 
Lord Mansfield observing, that the demise was^ 
mere matter of form, and did not exist, (c) So ft^ 
wise the Court permitted the declaration to ^• 

(fl) Anon. Salk. 257. S. C. 6 (6) Doe d. Lewis p. Coles, i ^ 

Mod. 130. Scrape V. Rhodes, Barn. & M* SSOi Vide 1 Chit?^^ 

8. Driver v. Scratton, Barn. 17. note (a). 

Kesworth t>. Tliomas, And. 208. (c) Roc rf. Hardroan v. W*^ 

Thrustout V. Gray, Cas. Temp, ton, Burr. 2447. 
Hard. 165. 
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amended by the insertion of a new count on a mw de-- 
mise^ after three terms had elapsed, and the roll had 
been made up and carried in. (a) So also after is- 
sue joined^ by altering the parish, frofn the parish of 
G, to the parish of St. John in O. (b) And where an 
ejectment was brought upon a forfeiture^ and the 
demise was laid on a day anterior to the time when 
the forfeiture was committed^ the court permitted the 
lessor of the plaiatiflf to amend (upon payment of 
costs) after the record was made up, and the cause set 
down for trial, (c) But this permission is not to be 
extended to the injury of the defendant, and therefore 
the court will not suffer the day of the demise to be 
altered to a day subsequent to the day of the delivery 
of the declaration, for this would be to give the 
lessor of the plaintiff a right of action which did not 
subsist at the time of the commencement of his 
suit (fiO 

The term also has been enlarged after its ex- 



(a) Doe d. Beaumont v, Aiinit- 
age. 9 Chit^, S0«. 

(h) Uoed. OX:wiiielU. Porch.— 
Coram lieath, J. Trin. Vac. 18U. 
MS. 

(c) Doe d, litrniford v. Miller. K. 
B. IK T. 1814. MS.--Tbis case 
seems to cany the principle of al> 
lowing an amendment of the demise 
in an ejectment to its utmost limit. 
The ejectment was broug)it upon a 
covenant to finish certain build- 
ings in a workmanlike manner be- 
fore the 99th of Sept. 1813. The 
demise was laid on the 26M (% of 



Marchy 1813, and the declaration 
delivered on the 29M of Oct. 1813. 
The cause was set down for trial, at 
the first sittings in Middlesex, in 
Hilary Term, 1814; but stood over 
until the second sittings. And two 
days before the sooood sittings, a 
rule to shew cause why the day of 
the demise should not be altered to 
the 30th of Sept. was obtained; 
and made absokite immediately be- 
fore the rising of the court on the 
morning of the second sittings. 

(d) Doe d. Foxlow v. Jeffries, K. 
D. M. T. 1814. MS. 

q2 
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piratioQ, upon payment of costs^ although the isso^ 
was made up^ the special jury struck, and the cauy 
gone down to trials before the mistake was discovered! . 
the Court considering, that it was a plain mistake h 
the declaration^ and might be amended by the wnt 
which spoke of a term not yet expired, (a) Aaf* 
largement of the term was also permitted, by Lori 
Mansfield^ in a case where a judgment in eject- 
ment in Ireland bad been affirmed, upon a^Hta 
error, in the King's Bench in England, bat, froL 
various delays, the term in the declaration bad ei* 
pired before the plaintiflPs lessor could obtain p(^ 

session, (b) 

* 

When the old principles of the action prevaiJei 
and the term was considered substance, and ^'^ 
amendable, the plaintiff was not nonsuited i((^ 
term expired before the trial, but was permitted ^^ 
proceed for his damages and costs, though not i^^ 
the recovery of his land ; for the right to daniag'^ | 
for the ouster remained, although the right to possef 
sion upon the lease was determined. It. is not pro- 
bable at the present day, that opportunity will k 
offered to raise a point of this nature, but if the lessor 
of the plaintiff should act so negligently as to proceeJ 
to trial upon an expired term, there seems do reosoi 
why the above-mentioned principle should not be ap 
plicable to the modern practice, (c) 

In the case of Goodtitle v. Meymott, the court re 

(fl) Rocrf. Lee v. Ellis, Blk. 940. (c) Capel v. SfdwatA^^*^ 

{b) Vicar8t;.Ileydon,Cowp.841. 249. 
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fused to amend a declaration, in which ^^fhe said 
James/ instead of ^ the said John/' was said to 
enter by virtue of the demise ; and a case was cited, 
by Wright, J., in which the premises were laid to be 
in Twickenham, or Isleworth, ^^ or one of them/' and 
the Court refused to let the plaintiff amend, by strik- 
ing out the disjunctive words; but it seems that 
amendments have since been permitted, both in the 
parcels and the names, (a) 

Op THE Notice to Appear, {b) 

The name of the tenant in possession must be pre- 
fixed to the notice ; and^ when the possession of the 
disputed premises is divided amongst several, it is 
usual to prefix the names of all the tenants, to each 
separate declaration ; although it does not seem ne- 
cessary to prefix more than the name of the indivi- 
dual tenant, upon whom the particular declaration is 
served, (c) The notice must contain the christian and 
surnames of the tenant or tenants in possession. 
A notice addressed ^^To Mrs. Hicks'' has been held 
insufficient; (d) as also a notice addressed '^ To the 
personal representatives of A. B./' (the deceased te- 
nant.) (e) But where the tenant's name was thus ab- 
breviated *' John B. Jones^ instead of John Benja- 
min Jones ^ the notice was held good. (J^ 

(fl) 2 SelJ. Prac. 143. {e) Doc d. Governors of St. Mar- 

(6) Appendix, No. IS. garefs Hospital v. Roe, 1 B. Moore 

(c) Roe d. Burlton v. Roe, 7 T. 113. Doe d, Paul v. Hurst, 1 Chit- 
tt. 4T7. ty, 162. 

(d) Doe ». Roe, 1 Chitty. 573. (/) Anon. 1 Chitty, 573, note (a). 
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It seems also that the notice will be saflBcient, al- 
though the address to the tenant be altogether 
omitted, provided it be stated in the affidavit of ser- 
vice^ that the tenant was duly served with a copy of 
the declaration before the essoign day^ and acfaiow- 
ledged such service, (a) 

The notice roost require the tenant to appear, and 
apply to the Court to be admitted defendant instead 
of the casual ejector, within a certain time after the 
declaration is delivered ; and when the provisions of 
the stat. 1 Geo. IV. c. 87, s. 1, are resorted to, the 
notice must also inform the tenant that he will be re- 
quired to enter into a recognizance with two sufficient 
sureties, in such reasonable sum as the Court shall 
direct, to pay the costs and damages which may be 
recovered in the action. 

The time when the notice should require the tenant 
to appear and apply to be made defendant, is regu- 
lated by the locality of the premises j unless the pro- 
ceedings are regulated by stat. 1 Wm. IV. .c. 70, s. 
36, when the notice must invariably require the te- 
nant to appear within ten days after the delivery of 
the declaration. 

In other cases when the premises are situated in 
London, or Middlesex, the notice should be for the 
tenant to appear " on the first day '' (not the essoign 
^^Yy) (P) or "within the four first days'* of the term 

(a) Doe d. Pearson v. Roe, 5 B. {b) Holdfast v. Freeman, Stran. 
Moore, 73. 1049. 
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next after the deliivery of the declaration ; and tipis 
luode of expression should be strictly observed ; for 
althoii^h where the notice was to appear ^^ in the be- 
ginning of the terrn^" the Court granted a rule for 
judgment against the casual ejector^ (a) yet where the 
notice was to appear ^^ on the morrow of the Holy 
Trinity/' thejudgment against the casual ejector was 
set aside» upon the principle^ that the notice was de- 
signed to inform the lay gents, of the tine of appear* 
ingy and should therefore be expressed in such tero^s 
as they might understand. (6) It wiU^ however, be 
sufficient if the notice be to appear genercdly of the 
term ; but the tenant will then have the whole term to 
appear in. 

When the premises are situated in any other county 
than London or Middlesex^ the notice should re^ 
gularly require the tenant to appear generally in the 
teriPi KOxt ensuing the delivery of the declaration ; 
but it will be sufficient when the proceedings are ia 
the Common Pleas, if it require him to appear in tht 
issuable term, next ensuing such delivery, although a 
non-issuable term intervene. Thus, when a deolam- 
tion is entitled of Trimty term, and delivered during 
the long vacation, the notice may require the tenant 
to appear in Hilary \j^xm.(c) 

The notice usually specifies the term by name, in 
which the tenant is to appear, and the declaration 
should regularly be entitied of the term preceding; 
but where a declaration, delivered in Hilary vacation^ 

(a) Troddcr v. Travis, Barn Mb. (c) Doc d, Clarke v. Roc, 4 Taunt. 

(6) Scl. N. P.OIO. 7::o. 
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was entitted of Easter Term^ and tbe notice was to 
appear on tbe first day of next term, the Court 
granted the common rule for judgment against the 
casual ejector during Easter term^ considering that 
the tenant could not be misled by the wrong title to 
the declaration, so as to imagine he had until Trinity 
term to appear, inasmuch as the declaration was 
delivered^ and the notice dated on a day antecedent 
to tbe essoign-day of Easter Term, (a) Where also 
the notice had been giyen by mistake for Hilary 
instead of Trinity term, and tbe tenant was after-^ 
wards informed of the mistake^ a rule nisi was 
granted; (b) and in a subsequent case^ upon a similar 
error; Holroyd, J. granted the common m\e,(c) 
Where also tbe declaration was by original; and the 
Aotice was as if by bill, omitting ** wheresoever; &c/^ 
the variation was held immaterial, {d) Bat where the 
notice was to appear in eight days of St. Hilary, 
instead of Hilary term generally^ the Court refnsed 
tbe rule ; (e) as they also did where the declaration 
was entitled in the King^s Bench, and the notice was 
to appear in tbe Common Pleas. (/) 

Tbe declaration must be delivered before tbe es- 
soign-day of tbe term^ in which the notice is given to 
appear, (g) 

Tbe notice should regularly be subscribed with the 

(a) Aiion. K. B. £. T. 1817, MS. (e) Lackland d. Dowliiig v. Bad- 

(6) Anon. S Chitty, 171. land, 8 B. Moore, 79. 

(c) Doe V. Greaves, 2 Chitty, (/) Doe d. Lewis v. Roe, K. B. 

172. M.T. 1821. MS. 

(d) Doc d. Thomas v. Roe, 2 (g) Doe d. Bird v. Roe, Baras. 

Chilty, 171. 172. 
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name of the casual ejector^ and forifterty prooeedmgs 
have been set aside for an irregular sigoature ; but it 
is now sufficient if the notice be subscribed with the 
name of the lessor of the plaintiff^ or of any other 
person, (a) 

One case only is extant^ in which an ameodment 
has been made^ by rule of courts in the notice sub- 
scribed to the declaration; although it cannot be 
doubted that any amendments would now be allowed^ 
which th^ justice of the case might require. In tha 
case above alluded to^ the lands were situated in 
Devonshire, and the notice was for the tenant to ap^ 
pear in Michaelmas term, when, according to tiie 
practice in country causes at that time, it should have 
been to appear in an issuable term, and the affidavit 
stated^ that if the lessor were not permitted to amende 
he would be barred, by the statute of limitations, firom 
bringing a new ejectment : the Court permitted the 
lessor to amend upon payment of costs, (b) 

(a) Peaceable v 'nroublesome, should have obtained of giving jiOn 

Bam. 172. Hazlewood d. Price v. tioes to tenants to appear in now 

Thatcher, S T. K. 351. Goodtitle £/. ismable as well as issuable terms, 

Duke of Norfolk v. Notitle, & B. & and that sudi change of practice 

A. 849.| should not have been noticed in 

(6) Doe d. Bass v. Roe, 7 T. R. any of the reported cases. 
469. It is singular, that a practice 
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Of the Service qftke Declaration, and Proceediju 
to Judgment offainsi the casual Efwtor wha % 
afpearance. 

The declaration in ejectment being a kind of pro 
ceas to bring tbe party interested inlo . oourt, its ^ 
livery to the tenant reaembles ^le wrrio^ of arni^ 
rather than the delivery of a declamtioii $ and, as.t 
i$ the ovily warning, which the tenant ip .po^sessiis 
r^ceivea^ of the protceediiigB of the. clfnowot^ ^^ 
cQqrt3. are carefiil that a .proper delivery ibe dm^? 
and that the nature and contents of the declaration k 
explained at the time, to the paxty ta whom it ^ 
delivered. This delivery and explanation an? g^^ 
rally termed the service qfthe declaration ; andoa 
next inquiry will be directed to the dil^a:eiit mo^ 
by which this service may be made. 

t 

The service to be strictly regcdar shpnld b^ ^ 
personally upon the party in possession of the p 
mises at the time of the service, or, when the fK?^ 
sion is divided amongst several^ upon each part)' ^ 
parately. (a) When the ejectment is brought by 
landlord against bis tenant^ and the tenant }ra5 on^^^ 

(a) B. N. P. 96. 



ra 
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let the premises^ the same rale prevails^ and the 
service must be apon the under-tenant, or under- 
tenants if more than one, and a service upon the 
original tenant will not be sufficient, (a) But if the 
service is upon the original tenant, and he appears 
and pleads, be cannot afterwards release himself 
from the action upon the ground, that his under- 
tenants, and not himself, are in possession. (6) 

When personal service can be effected, it is imma- 
terial whether it be upon the premises demised^ or 
elsewhere, (c) 

■ 

It frequently however happens, from the wilfhl or 
accidetital absence of the tenant, or some other cir- 
cumstance, that the claimant is unable to serve him 
personally : the dechfation is then delivered to one 
of the family, nailed to &e door of the house, or in 
some otiier manner left upon &e demised premises ; 
and, when any of these irregulartties happen, the 
service will be oonsidered good, or otherwise, accord-^ 
ittg to the particular circumstances of die cade. Iti all 
these cases, the iacts should be disclosed in the affi<i 
davit of service, and mentioned to the Oourt on 
moving for judgment against the casual ejector ; and 
if they are satisfied that the tenant has had notice 
(^the declaration, they will make the rale absc^te 
in the first instance ; but otherwise^ they will gtairt a 
rule upon the tenant, to show cause why the service 
should not, under the special circumstanceis, be suf^ 

(a) Doe d. Lonl Darlington v. (c) Savage v. Dent^ Scran« 1064k 
Cock, 4 B. & C. 269. Taylor v. Jefis, 11 Mod. 302. 

(6) Roe V. Wi^s, 2 N. R. 330. 
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ficient and direct that the service of the rule on 
the premises shall ' be deemed good service* 

The power exercised by the courts in this respect 
is altogether discretionary ; and it will be necessary 
to enter rather largely into a detail of the cases^ in 
order to give a clear idea of the principles upon 
which they have been decided. 

Service of the declaration upon the wife of the 
tenant in possession upon the premises, or at th6 
husband's house elsewhere, will be good service, (a) 
So also, if the affidavit state that the parties were 
living together as man and wife, when the service was 
made, service on the wife any where will be good. (5) 
But the mere aclcnowledgment of the wife, that she 
has received a declaration, and given it to her hus< 
band, if it be not personally served upon the wife, 
will not be good service ; (c) nor will an affidavit be 
sufficient which states the service to be upon the pre- 
mises on a woman, representing herself to be the 
wife of the tenant in possession, if it does not also 
aver the defendant's belief of the fact, (d) 

\ 

When two or more tenants are in possession of the 
same premises, if it appear from the affidavit that the 
parties are all in possession, but that one only has 



(o) Doe d. Baddam v. Roe, Si B. (c) Goodtitle d. Read v. Badtide, 

& P. 55. Goodright d. Jones v. 1 B. & P. 384. Ei vide Anon. 2 

ThnistDUt, BlJc 800. Doe d. Mor- Chitty, 182. 

land V. Bayliss, 6 T. R. 765. (d) Doe d. Simmons v. Roc, 1 

(6) Jenny d, Preston v. Cults, 1 Cliitty, 228. 
N. R. 308—10. 
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been served with the declamtioD^ the Caiirt will graut 
the common rule against the party served^ and a 
rule nisi against the other parties ; but if the affida* 
vit does not show such possession, the rule will 
be refused i^nst all but those actually served, (a) 

. Service upon the wife of one of two joint tena^nts 
will not bind the co-tenant, {b) 

' Service of the declaration upon the cbild^ or ser- 
vant of the tenaqt, will be sufficient service^ .pro« 
vided it appears from the affidavit, that the decia* 
ration wa^ delivered on the premises before the 
essoign-day of the term, and that the tenant, pre* 
viously to such essoign-day, has acknowleged him- 
self to have, received such declaration, ortohavf 
known of the serviqe thereof, (c) 



.Where the ^ectment was brought for. a hoaae, 
which was rented by the churchwardens and over- 
seers of the parish, for the purpose of accommodating 
some of the parish poor, a service of the declare^on 
upon the churchwardens, and overseers, was held 
sufficient, although they did not occupy the house, 
otherwise than by placing the poor in it, (d) And 



(a) Right V. Wron^ 2 ChiUy, 176. 
Doe d. Field t>. Roe, 2 Chitty, 174. 
Anon. 2 Chilty, 176. Doe d. Brom- 
kjo. Roe, 1 Chitty, 141. Doed. 
Elwood v. Roe, 3 B. Moore, 578. 
Doe d. Bailey v. Roe, 1 B. & P. 
369. 

(6) Wood, L. & T. 463. 

(c) Roe d, Uambrook v. Doe, 14 



Fast. 441. Doe d. MacdougaU v. 
Roe, 4 B. Moore, 90. Doe d. HaU 
sey V. Roe,* 1 Chitty, 100. Doe d. 
Tindall v.. Roe, 2 Chitty, 180. Right 
d. Freeman v. Roe, 2 Chitty, 180. 
Doev.Roe, 5B. &C.764. 

(rf) Tupper d. Mercer v. I3oe, 
Barnes, 181. 
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in an ejectment for a cbapel, the seivice tiia3rbi» made 
on the cbapeU wardens, or on Ihe persons to whom 
the kefs aro intrusted, (a) But where the ejectment 
is for a hoose^ serrice npon the person^ haying the 
charge of the keys in order to let the honse> will not 
be good service ; (6) and service upon a person ap- 
pointed by the Conrt of Chancery, to manage an 
estate for an infant, although the estate consisted of 
a large wood^ of which no tenant was in possession, 
has sAso been held insufficient, as being nothing more 
Ann a service on a gentleman*s bailiff, (c) 

Where the prennses consisted • of a mansion, and 
torn small hooves in a yard, surrounded by a wall, 
through which was a door to thein, forming tbe only 
moans of access, in one of which small houses re^ 
mded A., who was permitted to Hve there merely to 
take care of them and of the mansion* house, and the 
nat of the messuages were vacant : npon motion, that 
servke on A. might be deemed good service under 
those circumstances, the Oonrt refused the motion, 
and reecmnended the plaintiff to affix a declaration 
on the empty houses, and then to move that it be 
deemed good service, (d) 

In the preceding cases no wilful opposition app^rs, 
on the part of the tenant, to the service of the decla- 
ration ; and such of the services already mentioned 
as are considered good, are called regular services; 



(a) Run. :^ect. 136. title, 1 B. fit P. 386. 

(b) Anon. 12 Mod. 313. (</) Wood, L. & T. 4GG. 
(f) Goodtitle d, Roberts v. Bad- 
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but whan tlie temot abscgndi^ w does any act vthich 
9kim9 a re9olutu>D not to. receive the dedaratioa, the 
Courts upon affidavit of fyo^, will sometiaiea allow 
tioKit to be good service, which otherwise woald be 
deem^ irregular. 

Thus, a tender of the dedaration, and reading 
the notice aload^ although the tenwt refuse to receive 
it^ .or run away and shut the doors^ or threaten with 
a gnn to shoot the person serving it, if he should 
come near ; throwing the declaration ijx at tbe win* 
dow> sticking it against the door, or leaving it at the 
hoHSQ, apon the servants retnsing to call their master^ 
fftA the like> have upon applioation to the oowt been 
bcddea aofficient So alao a tender of the deolacatiott 
in ,the shop, and reading the notice alond there to the 
wafe^ when the tenant relused to reoeive the deelara- 
tieo; delivering it to the niece of the tenmit, she 
being the manlier of the hoase> aad the tenant 
havii^ absconded; nailing the declaration oxk the 
iMimHiioor of the premises, w which bam the tenant 
had.QoeasionalLy slept, there beiqg no dwettw^-hoiise 
on thot premiseSft and the tenant not to be found at his 
last place of abode; have respectively been oonsidered 
good and sufficient services, (a) 

Where the tenant resided abroad, and carried on 

{a) Douglas v. , Stran. 575. Bam. 188. Fenn d. Hildyard v. 

Smalley v. Meal^ Bam. ITS. Hal- Dean, Bam. 19S. Sprightly d. Col- 

sal V. Wedgwoody Bam. 174. Doe lins v. Dunch, Burr. 1116. Doe d, 

d. Dry v. Roe. Bam. 178. Faraier Neale v. Roe, 2 WUs. 863. Fenn d. 

d. MUes V. Thruslout^ Bam. 180. Buckle o. Roe, 1 N.R.893. Doetf. 

Bagshaw d* Ashton v. Toogood, Henrey v. Roe, 9 Price, 119. 8 Chit- 



Bam. 185. Short d. Elroes v. King, ty*s cases, lUk, ^jectmeni^ pa$$im 
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bosioess by an agent naidmg cm the premiiiM^ 
and the service was by (klivering the dedaration in 
the usual way to the i^^ent^ and affixing a copy on 
the premises, the Court of King's Bench held the 
service to be sufficient, (a) But in a case wh«» ik 
appeared that the tenant resided abroad for the pur- 
pose of avoiding his creditors, and had declared him- 
self afraid to return to En^and unless he could ob* 
tain a letter of licence, and that a copy of the dedara^ 
tion was duly served on the premises on a senrant 
who was left in charge' thereof, and at the same time 
another copy was affixed on the outer door of the 
dwelling-house, the Court of Common Pkas reSu&A 
the rule and also refused a rule to show cause why 
service on the tenant's solicitor should not be deened 
good service ; because it did not appear by die afi« 
davits that the party had gone abroad to aveid Iks 
particular process in this action. (6) And tba Court 
of King's Bench also refused a rule, where the aiMa* 
vit did state, in addition to the fact that the party was 
resident in France, the belief of the party raakH^ 
the affidavit, that he was gone there for the pwpme 
of the avoiding the service oi the declaFatioo ; but 
the service was only stated to be upon the servant 
on the premises, without also adding that a copy of 
the declaration was affixed to them, (c) 

Where the tenant of a house locked it up and 



(a) Doe V. Roe, 4 B. & A. 653. 813. Doe d, Lowe v. Roe, 8 

(6) Doe d, Fenwtck v. Roe, 3 B. Chitty, 177. Doe d. Ilele v. Roe, 

Moore, 576. 2 Chitty, 178. 
(c) Doe d, Jones v. Roe^ 1 Chitty 
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aad^iaftted i^ and the landtoitl three months afterwards 
iaced a oopy of the declaitition to the door, it was 
held- that the service was not saflicient^ bat that 
ike landferd ahoald have treats it as a vacant pos- 
(a) 



In a ease where the tenant in possession was per- 
senafted^ at the tine of tiie service^ by another, who 
aoDSpted tlie service in the tenant's name^ the Goart 
gvuifted arnfe to show canse^ why this should not 1>e 
deMied good service ; and that leaving a copy of tte 
ride 1^ the hoase^ with some person there> or^ if no one 
was. to be met witfa^ affiidng it to the door^ shoald be 
goMl service of such rule. Andtbis rule was afterwards 
mtdb absfilate^ upon an affidavit^ ^ that the tenant 
was either Bot at home^ or (if at home) was denied ; 
aad^ that her servaat-raeid was at home, bat couM 
not be served ; whereupon a copy of the rule was 
afiaBed to the door of the house f and moreover^ 
^ tlMt 1^ a ssbseqaest day^" (upcm a doubt whether 
wbat had been already done was suffioieiit^) ^ the 
■Had being at home^ and opening the window^ but 
refoshig to open the door, and denying that her mis- 
tress was at home» amotker copy was (^jhed on the 
dooo and the maid was told the effect of it ; and 
another copy was thrown in at the window, and the 
original rule was shown to the maid." (6) 

In a case, where one of the tenants was a lunatic, 
and one C lived with her, transacted her business, 
and had the sole conduct thereof, and of her person, 

(a) Doe d. Lord Darimgton v. (&) Fenn d Tyrrdl o. Demi, Burr. 
Cock, 4 B. & C. 959. 1181. 
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bat woald not permit the deponent to ha^e aooess to 
her in order to serve her with the decIaratioD, where- 
upon he delivered it to the said C. ; a role waa granted 
that the lunatic, and C, dionld both show oanse^ why 
such service should not be sufficient ; and the aervioe 
on C. was held to be good, (a) 

Where the declaration was tendered on the day 
before the essoign day, but the defendant's servant 
said, he had orders not to receive any soch things 
whereupon it was not then served, bot was left Bt the 
house upon the day following ; the Court refused the 
rule, saying, ^ We sometimes make that servioe^ un- 
der particular circumstances, good, whidb otherwise 
would have been imperfect ; but here there was ao 
service on the proper day, and we cannot antedate 
the service.'' (b) 

When the service is good for pari, andtbad for part, 
the lessor may recover those premises for wbidh.the 
service is good ; but if he proceed for all, and obtun 
possession by means of a judgment againstithe oaioal 
ejector, the Court will compel him to make restitution 
of that part, for which the service was bad* (c) 

Op the Affidavit of Service, (d) 

When the service of the declaration is made in the 
regular way, the next step to be taken, in order to ob- 



(fl) Doe d. Wright v^ Roe, Bam. (6) Wood. L. & T. 466. 
190. Doe d. Lord Aylesbury v. (c) Ibid, 463. Appendix, No. 41. 
Roe, 2 Chitty, 183. (</ ) Appendix, Nos. 16, 17, IS. 



OF TCE AFPWAVI? OP 9WVI0E. iM3 

teki jndgmenl against the casual ^tor^ is to make 
BM affidaprit of saoh awvice ; wbich affidavit is annes^ecl 
to the dsela0atioD> and k the grooad apon which the 
nrie for judgBMnt is to he moved for. BHt» ^eu the 
ofioQinalaiices of the case are special, it is usual to 
mov^ in the first instance, for a rule to show oaase, 
why the service, mentioned in the affidavit^ should not 
be deemed good sn-vioe; and tiiis motion may be 
made, either before, or after the service of the deck^ 
vation ; dthough, if the lessov be aware of the cyflici^ 
lies he will have to encounAer, it is better to make an 
affidavit of the eircumstanoes; which are likely to 
hi^ipen, and mov^ prior to the service, for a rule to 
fdKM c^Qse, why a service of such a nature should not 
be sufficient, (a) 

The affidavit may be sworn before a judge, or a 
commissioner, and shonld regidarly be made by the 
Iperson who served the dedaralioB ; although the Court 
bave been satiafied with the affidavit of a person, who 
saw tiie dedaration served upon, and heard it ex- 
planied to^ the tewak in possession. (6) 

The affidavit must be entitled with the name, of the 
casual ejector, (c) and when no special circumstances 
take the case out of the g^ieral rule, it must state 
that the declaration was delivered to the tenant in 
possession, or his wife, &c. and that the notice 
thereto annexed, was read and explained, at the 



(a) Metbold «. Noright, Blk. (b) Goodtide d. Wanklen v. Bad- 
290. Gulliver v. WagMaff, Blk. title, 9 a& P. 1«>. 
317. (r) Anon.3Chitty, 181. 

r2 



time of tlie deliFery^ or ppeoeitdly tlii^ liie tonaot was 
informed of the iuteiit and meaning of the service, (a) 
If the. affidavit only- staite. IAmU; the nettoe.w^ reoi^ 
the service will not be sofficieot ; (&)aiid where it wa9 
said^ OB the delivery of the declaration, ^ . Tits is xm 
^otment from Mrs. C. C. ;^ (c) as also where the 
expression was, ^ This is an ejectment from Mrs. 
C. C«9 but it is not intended to turn you out qf 
possession, but to yet into the reseipt ef the, rents 
and prqfits/' (c) the services were held not to ibe 
good ; (c) and an insufficient service of this kind will 
not be aided by an explanation after the essoign. day 
<^ its nature and meaning, (c) But if the tenant w^ 
knowledge that he understands the meaais^ 9nAk^ 
tMition of the service^ it will be good^ withoo^ fsfg 
such reading or explanation, (d) t , 

If the service was upon tike wife^ the affi49vilt most 
also state^ that the service was on tiie premise8> or.a^ 
the husband's house^ (e) or that the husband and .wi^ 
were living together ; (/ ) and, if the .service were en 
the child or servant of the tenant^ ^ that the service 
was acknowledged by the tenant before the esaijign 
day of the term* (y) 

The affidavit must be positive^ that the pcarsop 



(a) Appendix^ Nos. 16, IT, 18. (e) Doe d. Morland o. Bayliss, 6 

(6) Doe d. Whit6eld r. Roe, K. B. T. R. 765. 

T. T. 1815^MS. (/) Jenny d. Preston v. Cutts, 1 

(c) Doe d. Edwards v. Roe, K.B. N. R. 306. Appendix, No. 18. 
H.T. 1881^MS. (g) Roe d. Umisfnk v. Doe, U 

(d) Doe d. QuintiQ v. Roe, K. B. East. 441. 
T. T. 1816. MS. 
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UttveA vmd th* tenant* ui poseasim^ (a) or ttat he 
acknowledge* himself to be m. (6) An aflMavit 
iherefore that the depoaetat did Berwe A. B. tenant in 
possession^ or kis w^, was held not to be sufficiently 
certain as to eitter. (r) So also aflSdarits^ that* the 
deponent did serve the wives of A. and B. who, or 
one of them^ are tenants in possession ; (d ) that he 
served the person in possession^ (e) and that he 
fterred A. B. whom ke verily beHeved to be the 
tenant in possession, (/) hove been held insolBcienti 

' If several persons be in possession of the disputed 
premises^ and separate declarations in ejectment be 
served upon them> one affidavit of the service npo* 
iffi, annexed to ft e copy of one declaration^ is soffit 
cient, provided one action of cgeetmeni only be in^ 
tended ; (ff) but if the ejectments are made several^ so 
as to have separate judgments^ writs of possession^ 
%uc. then separate affidavits^ of the several serviced 
upon ttfe drflerent tenants, must be annexed to copieik 

of the several declaratimis respectively, (h) 

■ I 

' When one action only is intended^ the names of olf 
the tenants are generally prefixed to each notice ; but 
in a case where^ in the several declarations served^ tlie 
name of the individual tenant alone^ to wVom any par- 
ticular declaration was delivered^ was prefixed to the 



(a) Doe V, Roe, 1 Chitty, 574. (e) Doe d. Robinson v. Roe, 1 

(6) Anon. 1 Barnard, dSO. Good- Chitty, 118, note (a), 

title o. Davis, 1 Banard, 499. (/) Doe v. Badtitle, 1 Chitty, 216. 

(c) BirM)eck V. Hiighes, Barn. 173. ( g) Appendix, No. 17. 

(d) Harding d. Bakar v. Graao* (h) 3 Sell. Prac. 100. 
smith, Bacn. 174. 
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notice to such declaraitioii^ mstead of the naiaes of bU 
the tenants^ so that the person tnddng tfie aflMavit of 
service coaM not sweaty that a copy of any one dedisi* 
ration and notice had been senred on atf the teoanto, 
the Courts notwithflrtanding, thought one rale «officient, 
on motion for judgment against the casual ejector, (a) 

When an affidavit of service is defective^ the 
Court will not grant a rale upon an und^iBking tint 
a supplemental affidavit shall be made remedying the 
defect ; but upon obtaining such supplemental affi- 
davit^ the rule may be moved for as in ordinary 
cases, (b) 

When the action is founded on the atat 1 G» 
IV. c. 87. s. ly instead of movmg for judgment in 
the ordiimry way^ the lessw should be prepared 
with the affidavits required by that statute^ in ad- 
dition to tiie usual affidavit of service^ and the mOK 
tion should be for a rule to show cause *' why the 
party should not undertake^ upon being admitted de- 
fendant^ besides entering into the common rule^ and 
giving the common undertakings to give the plaintiff 
judgment^ in case he obtain a verdict^ of the temi 
next precedii^ the trial ; and why he should not eutf^ 
into a recognizance by himself and two suffieippt 
sureties^ in a sum to be named by the Court, to pay 
the costs and damages which may be recovered in the 
action." 



(a) Roe d. BurltOQ «. Hoe, 7 T. R. N. R. 308. Goodtide d. Sandys 
477. V. Badtittei K. B. T. T. 1819.-41 S. 

(6) Jenny d, Preston v. Cutts, 1 
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Whm ike ^MimmA procaods iipc«i the . atat. 1 
Win. 4 O4 70. s* 96, it nufit be. svnoni, in additiQn. 
to the usoal affidavit of serviooy tbat the relation of 
landlord and tenant sabaiated iietween tbo lessor and 
the party in possession, and that the interest of the 
latter in .the premises expired within ten days next 
b^re the service of the declaration. 



' ♦ 



Of Judgment against the casual Ejector. ' 



The motion for judgment against the casual ejector, 
in ordinary cases^ is of course; tbat is, such only as 
reqcires the signature of a coonse!, or seijeant ; and 
After it IS signed it must be taken by the attorney 
ka the clerk of (be rates in the King's Bench, or to 
tfie secondary of the Common Pleas; as these motioiis 
w9l not be received in court unless there is somettdag 
special in the service of the declaration : (a) but when 
any special circumstances exist, the rule must be 
moved for as in other cases. The rule g^ranted upon 
this motion is, that the judgment be entered for the 
plaintiff against the casual ejector byde&ult, mdbss 
ihe tenant in possession appear, and plead to issao, 
'within a certain time mentioned in the role, (b) 

The time for moving for judgment, as also the time 
for the defendant's appearance, is governed by the 
locality of the premises, and the time mentioned in 
the notice, when the defendant is to appear. 

(a) Ante, 243. (6) Appendix, No6. S0» 21, 29. 



• bi ilhe^ £aiig^»/]lettcbi if ^ pcMUSM ai^ atnled Id 
.XiDodoD^ or Middleyedy and tke notice rnqiuMs^ tUe 
teoaatto appear 00 the. first .day, or within iStie firot 
Jfourdajrs, of the next teri% the motiotii for jndgmeiit 
against the casual ejector shdidd regularly be made 
in the beginning of that term ; and then the tenant 
must appear within four days andusiYe^ after tiiie- mo- 
tion, or the plaintiff will be entitled to judgfla^ot. If, 
however^ the motion be deferred until the latter end 
«f the term^ the Gonrt will order the tenant to appear 
in tvra or three days, and sometiaies immediately, that 
the. plaintiff may proceed to trial at the sittings after 
term; but, if the motion be not made befoi^e thei last 
four days of the term^ the tenant need not appear until 
4wa daya before.the essoigu day of the sid>ae9iieBt4UrnL 

Li the Common Pleaa, if the premites are aituat^d 
4n London or Middlesex^ and the fcenimt hba tioti€e 
to appear in the beginning of the tenn, judgment 
flgainat the casual ejector must be moved for, within 
one weqk nent after the first day of •eveiy .liflichafeir 
flnas. and Easter term^ and within foui; day9. i^esit 
after die first day of every Hilary and Trioity ttfrm^ 
,(ia) except^ it seems, when the tenant haa absfiHindcKii 
jmI the proceedings are upon the statute of 4 Geq. JI.> 
aad then the motion may be made at any tm^ duriag 
the term ; because the rule of 32 Car» II. relates o»ly 
•to declarations in ejectment, served upon tenants in 
possession. (6) 

(a) Reg. Trin. 32 Car, II. C. B. be correct, it seems to extend to 

(b) Negative d. Parsons v. Posi- similar cases when the proceedings 
tive, Barn. 179. If the principle are at common law. 

upon whieh thi& ekei^on is taken 
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: Wl»tt the premisM ave titiiatodliekewliera>tliah in 
LoudoQ or MidAeMX^ <ir bein^ titeated in* London 
or Middlesei^ the noitice' is io appear gemeralfy of 
theterm^ jadgment mliat be uoved for in all the 
courts doring the term in whieh the notice is given 
to appear ; and the appearance mnst be entered within 
fbw days next after the expiration of snch term, whe- 
ther it be an issuable or non-issuable one. (a) 



When the action is brought under tlie prdnsioDB 
of the statute 1 Wm. IV. c. 70. s. 36, the tenant 
nnist in all cases enter his appearance within l&a days 
after the dethreiy of the declamticni. 

By a rale of the Court of King^s Bench, which has 
been adopted by the Court of Common Pleas, (6) die 
clerk oi the rules now keeps a book, in which are en- 
tered all the rules delivered out in e^tments, ii»> 
'stead of that formerly kept, whicli contained *a list of 
the qectments moved. The entry must speinfy the 
number <^the entry, the county in which the pmmian 
lie, the name of the nominal plaintiff, the first leaaor 
of the plaintiff, with the words ^ and others,^ if mote 
than one, and also the name of the casual gectiNS. 
And unless the rule for judgment be drawn up, and 
taken away from the office of the clerk of the rules 
within two days after the end of the term, in whieh 
the ejectment shall be moved, no rule is to be drawn up 
or entered, nor any proceeding had in such ejeot- 
ment 



(a) Reg. gen. 4B.it. A. 539. 2 B. (6) M. T. 31 Geo. III. 4 T. R. 1. 
&B.705; 9Pnoe999. £. T. 48 Geo. III. lTMiiit.317. 
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. When Ibe fwoc^ediftgd are b^ibe King^s Bmcli by 
biS, bail most be ^-fikd for tie casval ^ctor befiN« Aei 
jttdgineiitviai be signed agadnst faim, or Ike Court will' 
set tbe jadgment a^ide ; (a). but tte bail need not be* 
filed ontil after the rule for joc^ntietit is dffawn np* (&) 



Tbe reason for this form seems to be, tliat tliere 
18 no cause ki Gomt against Ae casual ejector, beibre 
bail is filed ; and therefore notiiing upon which to 
ground the judgment, (c) Bat where no boil was 
fled in ejectment^ and a writ of error was brought/ 
and it appeared by the attcMm^s books that the at^ 
tomey had his fee to file bail^ but was since dead, the 
Court ordered bail to be filed nunc pro tunc, thsfV no 
error laight appear upoa the record; because is it 
isas on tbe part of the defendant to file bail, tbereibffe 
he should not be allowed to take advantage of his 
^wn error: and nlthoagh the plaintiff prticeedid 
:wiithoat any bail filed by the defbndaat, yet aa thi 
defendant's attorney had had bis fee to file such bail, 
wkI as there was no proper remedy against ihe de^ 
itnilani^ because he had given the fee^ wat against 
ilie (attorney because he was dead^ if therefore b^ 
oane the justice of the Court to set it right/ that lh« 
plaintiff might have no misohief, (cf) 

, . (cO Boiiehier v. Friyend, S Show, for tbe t»siial ejef tor^ but (bis 

S49. doctrine seems scarcely consistent 

(B) Oilb. £ject. SI. with the modem principles of me 

(c) It kte been said that if die teiiiedy^ Oilb* Eject. M. 

tenant appear and the cause go on {fi) Gi3b. Jf^jeol, f 2. Thi^ jcufie 

to trial, the Court will not compel seems scarcely applicable to the 

him, if the proceedings are 6y hUl, modem practice. (^Vidt post. Writ 

to confess lease, entiy, and ouster, of Error.) 
unless ocmunon bail has been filed 
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Itt die time of Ghariet IL the Oowt (taUishdd a 
rale, (a) that no peraoa ihould be permitted to take 
out jadgmeal against the casual ejector witboot a 
certificate that a latitat had been taken oat, and bail 
filed ; because the Goart had no authority to proceed 
by bill, unless the defendant appeared to be a pri- 
mner of the GourL But Uiifi certificate is not now re- 
qusced, nor is a laHtat necessary ; for when the ca^ 
sual ejector finds common bail, he admits himself to 
be a prisoner of the Gourt^ and whether he tiame into 
Gourt regularly by latitat, or not^ yet the judgment 
is not coram mmjudice. (b) 

% % 

, .. Whep the time appointted for tiie appearance of 
the landlord^ or ' tenant, has expired, it is not- neses^ 
sary to give a ruJe to {dead, but judgmMt may at 
once be signed against the casual ejector, pmvided 
Ihe^ party intererted has neglected to appear; wUcii 
fant is ascertained by searching the e^eetment boefai 
trf* the judges in the King's Bench and tlm piotho^ 
notarjr's plea book in the Common Pleas. A rule ibr 
judgment must then be drawn up with the clerk iMf 
the rules in the fiirmer, and the secondary in th6 
latter court ; and an indpilur of the declaration amde 
on a proper stamp, and also on a roll of that term. 
These must be then taken to the clerk of the judg- 
ments in the King's Btech, and to the protfaonotary 
in the Gommon Pleas, (together, when the proceed- 
ings are in the Gommon Pleas, with a warrant of 
attorney for the defendant,) and judgment will then 
be signed accordiDgly. (c) 

(a) Reg. Tnn. 14 Car. II. and (5) GUb. I^ect t9. 
Micb SS. Car. II. (c) App. No. 83. 
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The jadgment^ howeTei*, must not be signed^ until 
tiie afternoon of the day next after that on ^feh the 
role expires ; and if Sunday happen to be the latft 
day^ not until the afternoon of Tuesday, (a) 

After the judgment is signed, the writ of possession 
must be made out, (together with the praecipe for it, 
if in the King's Bench,) and delivered to the sherifll^ 
who will execute the. same by giving possession of 
the premises to the plaintiflPs lessor. 

Judgments against the casual ejector irregularly 
obtained, will, as a matter of course, be set aside ; 
and as the situations of claimant, and defendant, in 
ejectment, are materially different, the Ck>urts ate li* 
beral in their rules for setting aside judgments against 
the casual ejector, although regularly signed; and will 
grant them even after execution executed, upon affi- 
davit of merits, or other circumstances, which at their 
discretion they may deem sufficient (b) The regular 
mode of setting aside such judgments is by rule of 
court, for the party having obtained the judgment to 
give up the possession ; but if the circumstances of 
the case require it, the Courts will order a writ of 
restitution to be issued, (c) 

In an ejectment where a party having been admitted 

(a) Hyde d. CuUiford v. Thrust- vide Doe d. Ledger v. Roe, S Taunt 

out, Say. 303. 506. 

(*) Doe d, Troughton v. Roc, (c) Goodright d^ Russell v. No- 

fiurr. 1996. Dobbsv. Passer, Stran. right. Barn. 178. Daviesit Povey 

975. ]VIason<2.KendaIet;. Hodgson, v. Doe, Blk. 893. Appendix, No. 

Bam. 250. Doe d. Grocers* Com- 41. 
pany v. Roe, 5 Taunt. 905. Sed 
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to 4elmd alooe^ m landlonly died he&xe the trM of 
tibe cause, deviaing his re^l estates to B, and the letsh 
sot (bHYing committed no wUfiil delay,) was prevented 
by the Statute of LimitatioQS from bringing a fresh 
ejectment^ the Court gave him leave to sign judg- 
ment against tfie casual ^^tor in .the old suit» and 
iastAe^ execution tiiereon, unless B. would appear and 
iMuid as landlord, (a) 

(«) Dm dL Grubb V. Qnibby 5 B: Sc C« 45?. 
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CHAPTER IX. 



Of the Appearance — Plea^and Issfie. 

In the preceding chapter the suit has beept conducted 
to its termination^ when no appearance is entered in 
pvrsoanee of the notice sabscribed to tiie declaration; 
iw6 must now consider^ who may appear and defend 
t^ action, and in what manner sudi oppearante 
^shoold be made. 

.Notwithstanding the power possessed by the Ooorts 
of framing rules for the improvement of this remedy^ 
'the interference of the legislature has at times been 
called for, and it has been most beneficially exerted in 
regulating the appearances to the action. The tenant 
in possession^ being the person primd facte interested, 
is, of course, the party on whom the dechralkm is 
always served; although it frequently happeM in 
practice, that the lands belong \o some thffd persbn 
out of possession, to whom such service can afford no 
information of the proceedings against him, and who 
by the common law has no remedy against his tenant 
if he omit to give him notice of them. By the rules 
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and practiee of the Courts also, for it would scarcely 
be correct to say by the oemiDOn law^ the landlord it 
seems was not permitted to defend^ even when he did 
receive notice^ unless the tenant consented to become 
a co-defendant with him; (a) and no means existed by 
which the tenant could be compelled to appear^ and 
be made such co-defendant (6) This system occar 
sioned great inconvenience to landlords. Tlie tenants 
from negligence, or fraud, frequently omitted to ap- 
pear themselves^ or to give to the landlords the ne- 
nessary notice ; and although juc^ments against the 
casual ejector have been set aside^ upon affidavits of 
circumstances of this nature^ the remedy was still 
. very incomplete, (c) 



ii: 



To) remedy these imperfections^ by the statute 

II Geo. IL c. 19. s. 13, it is enacted, ''Th«t it sMl 

.^•fMd ipi^ be lawfid for the court in which an ejest- 

'^ ment is brought, to suffer the landlptd or landlords 

^^ to make him, her, or themselves, defendant or de- 

^^^fendants, by joining with the tenant or tenant!, to 

. ^f wtmn sndi deelaiation in ^eetment shallhie de- 

1.^^ livered^ incase he or they shall appear ; butdn case 

i^^iswh tenant or tenants shall refiise, or negle^Ato 

• <^ appear, judgment shall be signed against the gombI 
, ^^Gjectmr for want of such appearance; but if the 

^^ laanQord or landlords of any part of the lands, tene- 
:f^ SMDjks^ or hereditaments, for which sucb ejectment 
..f*-waf3.braaght, shall desire to appear by himadf or 

• f f themselves, and consent to enter into the like rule, 

• f^/tUad by^the course of the court the tenant ia pwses- 

(o)"Lill. Pr. Reg. 674. (r) Anon. 13 Mod. 2 1 1. 

0f) CAdodright v. Hart, Stran. 860. 
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^^ 8ion in case he or she had appeared^ ought to have 
^^ done ; then the Conrt, where such ejectment shall 
*' be brought^ shall and may permit sach landlord or 
^^ landlords so to do^ and order a stay of execution 
^^ upon such judgment against the casual ejector, un- 
'^ til they shall make further order therein/' 

« By the 12th section of the same statute it is also 
enacted^ ^^ That every tenant, to whom any declara- 
^' tion in ejectment shall be delivered^ shall forthwith 
^^ give notice thereof to his landlord, bailiff^ or re- 
'^ ceiter, under the penalty of forfeiting the value of 
" three years' improved^ or rack-rent of the premises 
'< so demised, or holden^ in the possession at such 
^^ tenant, to the person of whom he holds ; to be re- 
'^ covered by action of debt to be brought in miy of 
^^ his Mi^ty^s courts of record at Westminster, or 
^^ in the counties palatine of Chester^ Lancaster^ or 
'^ Durham, respectively^ or in the courts of grand 
^^ sessions inWales.^ 

With respect to this latter section, it may be pro- 
per at once to observe^ that it has been interpreted 
to extend only to those cases^ in which the ejectments 
are inconsistent with the landlord's title. Thus, a 
tenant of a mortgagor^ who does not give him notice 
of an ejectment^ brought by the mortgagee upon the 
forfeiture of the mortgage, is not within the penalties 
of the clause, (a) 

The first enactment in the thirteenth section of this 
statute, namely, that landlords may be made defend- 

(a) Buckley v. Buckley^ 1 T. R. 647. 
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ants by joining with tiie tenants in possession, is de- 
cidedly only a legislative sanction of the previous 
uniform practice of the courts ; and it is also said, by 
Wilmot, J., in the case of Fairclaim d. Fowler v. 
Sbamtitle, (a) that landlords were permitted before 
this statute to defend ejectments without joining the 
tenants in possession. There is indeed but one case 
extant in which the contrary doctrine is maintained; (6) 
and the loose notes to be found of cases previous to 
that decision certainly favour Mr. J. WiImot*s opi- 
nion, (c) It is therefore probable, particularly since 
the case above alluded to happened but a few years 
before the statute was passed, that the practice was 
not clearly settled until the time of that decision, and 
that the statute was enacted in consequence of the 
inconvenience resulting therefrom, {d) 

By the words of the statute the courts can admit 
landhrds only to defend, and difficulties have fre- 
quently arisen, as to the meaning of the word landlord 
in the act, and as to what interest in the disputed 
premises will be sufficient to entitle a person claim- 
ing title, to appear and defend the action. 

In the first reported case upon the construction of 
this section, it was holden, that it was not every per- 
son claiming title, who could be admitted to defend 
as landlord, but only he, who had been in some degree 
in possession, as receiving rent, &c. ; and upon this 



(a) Butt, 1301. Anon. 18 Mod. 211. 

(6) Goodright V. Hart, Stnin. 830. (rf) Fairclaim d. Fowler v. Sham- 

(f) Lamb v. Archer, Comb. 908. title, Burr. 1«90. 1298. 

S 
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principle, the Court would not allow a devisee daim- 
ing under one will of the testator, to defend as land* 
lord in an ejectment, brought by a devisee claiming 
under another will of the same testator, (a) But 
this doctrine was afterwards reprobated by Lord 
Mansfield, in a case where the principles of the sec- 
tion were fully considered, and the decisions, anterior 
to the act, investigated and explained. 

^^ There are (says Lord Mansfield) two matters to 
be considered. First, whether the term ^landlord,* 
ought not, as to this purpose, to extend to every per- 
son whose title is connected to, and consistent with, 
the possession of the occupier, and divested, or dis- 
turbed, by any claim adverse to such possession, as 
in the case of remainders, or reversions, expectant 
upon particular estates : secondly, whether it does not 
extend, as between two persons claiming to be land- 
lords de jure, in right of representation to a landlord 
de JactOy so as to prevent either from recovering by 
collusion with the occupier, without a fair trial with 
the other. Where a person claims in opposition to 
the title of the tenant in possession, (b) he can in no 
light be considered as landlord : and it would be un- 
just to the tenant, to make him a co-defendant : their 
defences might clash. Whereas, when there is a pri* 
vity between them, their defence must be upon the 
same bottom : and letting in the person behind, can 
only operate to prevent treachery and collusion. It 
is no answer, ^ that any person afiecled by the judg- 
ment may bring a new ejectment \^ because there is 

(tf) lioe d. Leak v. Doe, Barn. (6) Driver i. Oxeiidon v. Law- 
103. ' renoc, Blk. 1359. 
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a great difference between being plahttiffy or defend- 
ant, in ejectment (a) 



The judgment in this case was not, indeed^ ulti- 
mately given upon these points ; but the principle 
upon which the statute is to be interpreted^ seems to 
have been established by it ; and we may now consi- 
der^ that the word kmdhrd is extended to all persons 
claiming title, consistent with the possession of the 
occupier : and that it is not necessary they should pre- 
viously have exercised any act of ownership over the 
lands. Thus^ the courts have perinitted an heir, who 
had never been in possessiou^ to defend where the 
father^ under whom he clainied^ bad died just before^ 
having previously obtained the same rule. (A) So 
a devisee in trusty not having been in possession^ 



(a) fairclaim d, Fowier v. Sham- 
title, Burr. 1290.— 94. The prin- 
ciples laid down by Lord Kenyon, 
C. J^ in the case of Lovelock d, 
Norris v. Dai|ca8(er (3 T. R. f 83.) 
seem to support the doctrine of 
Lord Mansfield, above mentioned; 
although, from the omission, in the 
report of the cas^^ of the fsjOts 
upon which Lord Kenyon*s judg- 
ment was founded, the pohit can- 
not be dearly ascertained. 

It was moved^ that the cestui 
que trust might he made defendant 
in ejectment instead of the tenant^ 
and ol^ected to oo the opposite 
side, because he had n<e¥er been iq 
possession, and could not be con- 
sidered as a landlord under the 
statute 11 Geo. II. c. 19. s. IS. 

Lord Kenyon, C.J. "If the per- 



son requiring to be made a defend- 
ant under the act had stood in the 
situation of immediate heir to the 
person last seized, or had been in 
the relation of remainder-man, 
under the same title as the original 
landlord, I am of opinion that he 
might have been permitted to de- 
fend as a landlord, by virtue of the 
directions of the statute ; but here 
the very question in dispute be- 
tween the adverse party and him- 

m 

self is, whether he is entitled to be 
landlord or not ; and therefore we 
are not authorized to extend the 
provision of the statute to such a 
case as this.'' The rule was dis- 
charged. 

(6) Doe d. Hebiethwaite v. Roe, 
cited 3 T. R. 783. 

s2 
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was permitted to defend, (a) and a mortgagee bas 
been made defendant with the mortgagor; (6) but io 
a recent case^ the Coart refused to permit a mort- 
gagee to defend, because it did not appear that he 
was interested in the result of the suit, (c) 

If a party should be admitted to defend as land* 
lord whose title is inconsistent with the possession of 
the tenant, the lessor of the plaintiff may apply to the 
Court, or to a judge at chambers, and have the rule 
discharged with costs, (d) If, however, he neglect 
to do so, and the party continue upon the record as 
defendant, such party will not be allowed to set up 
such inconsistent title as a defence at the trial, (e) 

The Court of King's Bench, in a oase which has 
already been frequently cited, exercised a singular 
species of equitable jurisdiction, with respect to the 
admission of a pa'son claiming title, to defend an 
ejectment The action was Ixcought by one, claiming 
as the heir of a copyholder; and the lord of the manor^ 
claiming by escheat pro defectu kieredis, obtained a 
rale to show cause, why he should not be admitted 
defendant After considerable argument as to the 
legality of the lord's claim to defend, it was agreed 



(a) Lovdock d. Norm v. Dan*- vide B. N. P. P5.) 

caster, 4 T. R. 133. (c) Doe d. Peaison o. Roe, 6 

(6) Doe d, lllyard v. Cooper, 8 Bing. 613. 

T. R. 645. It does not appear, (d) Doe d. Harwood v. Dppeo- 

from the report of this case, whe- cott— Coram Wood, B. Trin. Vac, 

ther the mortgagee had previously 1817. MS. 

received any rent; but, from the (e) Doe </. Knight v. Lady Smytlte, 

principles above laid down, the cir- 4 M. & S. 447. 
cumstance seems immaterial. (JSed 
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by both parties, at the recommendation of the Courts 
that the then ejectment shonld be discontinued^ and a 
fresh one bronght in the lord's name^ in which the 
heir should be admitted defendant : and Lord Mans- 
field, C. J. declared afterwards^ that if the heir had 
refused to consent to this arrangement, they would 
have admitted the lord to defend, and that if the lord 
had refused his consent, they would have discharged 
the rule, (a) 

A wife has been permitted to defend, where the 
title of the plaiiitiflPs lessor arose from a pretended 
intermarriage with her, which marriage ^e dis- 
puted. (6) 

But a parson claiming a right to enter, and perform 
divine service, has been held not to have a sufficient 
title to be admitted defendant; (c) and, where the ap- 
plication for admission appeared only a devke to put 
off* the trial, the Court refused to grant a rule, (d) 

' It may be usefid to observe, that it is not necessary 
for the landlord to be made defendant in order to 
make his title admissible in evidence; but that he 
may with the tenant's consent defend in the tenant's 
name. And where a suit was so defended, and the 
lessor of the plaintiff, having knowledge thereof, ob- 



(a) Faiiclaim d. Fowler v. Sham- (c) Martin v. Davis, Stran. 914. 
tide, Burr. 1290. VitL Cont. Ilillingsworth v. Brew. 

(b) Fenwick v. Gravenor, 7 Mod. ster, Salk. 956. 

71. (<0 Fenwick'tt case, Sail(. 357. 
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tained from the tenants a retraxd df the plea^ imd a 
cognovit of tbe action^ the Court directed the judg- 
ment to be set aside, (a) 

Thus far as to who may appear: we itiust how 
consider how the appearance should be made^ and 
herein first of the Consent Rule. 

The form (6) and purposes of the consent rule 
have already been cursorily mentioned ; (c) but they 
must now be spoken of more fully. It is in substance 
as follows : First, The person appearing conseniB 
to be made defendant instead t>f the casual ejector. 
Secondly, To appear at the suit of the plaintiff; and, 
if the proceedings are by bill, to file common bail. 
Thirdly, to receive a declaration in ejectment, (rf) 
and plead not guilty : Fourthly, At the trial of the 
issue to confess lease, entry, and ouirter, and posses- 
sion of the premises in respect of which he defends, 
and insist upon title only. Fifthty, That if at the 
trial he shall not confess lease, entry, ouster, and 
possession, whereby tbe plaintiff shall not be able 
to prosecute his suit, such party shall pay to the 
plaintiff the costs of the non pros^ and suffer judg- 
ment to be entered against the casual ejector. Sixthly, 
That if a verdict shall be given for the defendant, or 
the plaintiff shall not prosecute his suit for any othar 
cause than the non-confession of lease, entry,' ouster, 

(a) Doe d, Locke v. Franklin, 7 (d) The declaration, served upon 

Taunt. 9. the tenant to bring him into court 

(6) Appendix, No. 25. is the only declaration now de- 

(c) Ante, 15, livered. 
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and possession^ the lessor of tiie plaintiff shaU pay 
costs to tbe defendant Serentiily, When the laud- 
lord appears alone, that the plaintiff shall be at liberfy 
to sign jndgnmit immediately against the casual 
ejector, but that execation be stay^ed until the Court 
shall fortber order ; (a) and Eighthly, where the pro- 
ceedings are under stat 1. Geo. IV. c. 87, to give 
judgment of the term preceding the trial, in case 
verdict shall pass for the plaintiff. 

This consent rule will, in all cases, be sufficient to 
prevent a Donsuit for want of a real lease, and of a real 
entry and ouster by the defendant When, therefore, 
an gectm^it is brought by a joint tenant, parcener, 
or tenant in common, against his companion (to sup- 
port which an actual cutter (b) is necessary), the 
defendant oagbt to apply to the Court upon affi- 
davit, (c) for leave to enter into a special rule, re- 
quiring faim to confess lease and entry at the trial, 
but not ouster also, unless an actual ouster of the 
plaitttifi^s lessor fay him, the defendant, should be 
proved ; and this special rule will always be grant- 
ed, id) muless it appear that the daimant has been 
actually obstructed in his occnpation. (e) 

As the consent rule contains conditions to be ob- 
served on tbe part of the claimant, as well as of tbe 
the claimant is obliged to join in it; and an 



(<i) Sel. N. P. 644. (') Anon. T Mod. 39. Oates d. 

(6) Ante, 54. Wi^ o. BrydoD, Bun. ISPS. 

(c) Appendii, No. Sfl. Doe <*■ C^ger v. Roc, a Vmnt. S9T. 

(d) AppcDdii, Nos. 97, 3S. 



961 OF C0WOL1D4T1NO ACTIONS. 

attachinent will lie agaittst eitiier party far diaobedi* 
ence of this^ as of every other, rale of coart 

It may here be observed, tint vihsm several tenants 
are in possession, to whom the claimaiit delivers de- 
clarations for different premises, the Court will not 
join them in one action, on the motion of either party, 
althoug'h the claimant has but one title to all the 
lands ; for, if the motion be made on the part of flie 
plaintiff*, the Court will object^ that each defendant 
must have a remedy for his costs, which he could not 
haive if all were joined in one declaratioii, and the 
plaintiff* prevailed only against one cyf them; and>- if 
it be made on the part of the defendants, that the 
lessor m^ht have sued them at diflferent times, and 
it would be obliging Um to go on against all, when 
perhaps he might be ready against some of them 
only, (a) Bait where several ejectments are brought 
for the seame premises^ upon the same demise, the - 
Court on motion, or a judge at his chambers, will 
order them to be consolidated : (6) and although, 
where the premises are different, the Court will not 
consolidate the actions, yet in a modern case, where 
on a rule to show cause why the proceedings in all 
the causes (which were thirty-seven in number, and 
brought against the several inhabitants of the houses 
in Saokville-street) should not be stayed, and abide 
the event of a special verdict in one of them, as they 
all depended upon the same title. Lord Kenyon, C. J^ 



(a) Medlioot v. Brewster, S Keb. Burghers, Bam. 176. Roe d.^ Buri- 
584. Smith v. Cr&bb, Stran. 1149. ton v. Roe, 7 T. R. 477. 
(() Grimstone d. Lord Gower, v. 
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said/ it was a scandaloas proceeding on tbe part of 
the claimaDt ; and the role was made absolute, (a) 

When the tenant intends to apply to be made de- 
fendanty his attorney most procure a blank form of a 
consent rtAe, and entitle it in the margin with the 
names of the plaintiff and casual ejector^ inserting 
also therein, the premises as described in the declara- 
tion, or such part of them as he would wish to defend, 
and stating in the body the consent of both parties 
that the tenant be made defendant He must then 
Sign his name to this paper, which is called the agree- 
ment for the consent rule, (b) and leave the same at 
one of the judges' chambers when the proceedings 
are in the King's Bench, or with the prbthonotary 
when in the Common Pleas, (where it will also receive 
the signature of the attorney of the lessor of the 
plaintiff,) together with a plea of the general issue. 
Common bail is th«i entered for the tenant, if the 
proceedings are by bill, or the usual appearance, if 
by original ; and the suit proceeds in his name, in- 
stead of that of the casual ejector, (c) 

When the landlord and tenant appear jointly, or 
the landlord appears alone, the same forms are ob- 
served, mutcUis mutandis, together with the addition 
of counsel's sig^nature to a motion (which is motion 
of course, and must be annexed to the consent rule) 
to admit the landlord and tenant, or landlord only, to 
defend; accompanied also, when the landlord ap- 



(a) S SelL Prac 144. (c) 8 Sell. Pnc. 103. 

(fr) Appendix, No. 24. 
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pears aloite^ with an affidavit of the tenant's refusal to 
appear, (a) 

When the party who wished to be made defendant 
is not tiie tenant^ or octtMl landlord^ bat h^is some in- 
tetest to SHStam, the Court most be moved, on an 
affidavit of the iacts^ to perarithim to defend with, or 
withoat, the tenant^ as the case may require. 

If the tenant refuse to appear, the landlord cannot 
appear in his name^ nor appoint an attorney to do so 
for him, and an irregnlar appearance of this sort wiH 
be ordered to be withdravvn. {b) 

When it happens that the lessor of the plaintiff 
daims lands in the possession of different persons, and 
one of tiie tenants would be a material witness foir 
the otiiers^ such tenant should suffer judgment to go 
by default, as to the part in his possession ; because, 
if he appear> and be made a defendant, he becomes 
a party to the auit> and consequently cannot be a wit- 
ness therein; and it seems that if he appear and 
plead, the Court will not afterwards strike out his 
name upon motion, (c) 

Whmi die landlord is admitted to defend \riChoat 
the tenant, judgment must be signed against the 
casual ejector, according to the conditions of tiie con« 
sent rule. The reason for this practice is, to enable 



(a) Hobson d, Bigland v. Dobson, (b) Roe d. Cook v. Doe, Bam. 
Bam. 1T9. 2 Sell. Prac. 102.— 39. 178. 
Appendix, No. 29. (c) B. N. P. 98. 
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the claimant to obtain poesession of the premiim, ia 
case the verdict be in his favour ; because^ as the 
landlord is not in possession^ no writ of possession 
could issae upton a judgment against him. 

The motion to admit the landlord to be defendant^ 
instead o£ the tenant^ ought regularly to be made be- 
fore juc^ment is signed against the casual ejector, by 
the opposite party ; and if it be delayed until after 
that tiine^ the Court will grant the motion, or not, al 
their discretiofei. (a) Thus, where a judgment against 
the casual ejector was signed, and a writ of posses** 
sion executed thereon, and it appear^d^ upon motion, 
that the landlord's delay in his application arose from 
the tenant^s negligence, in not giving him due notice 
of the service of the. declaration, aocOrding to the 
provisions of statute 1 1 €rea II. c. 19. s. 12 ; the 
Court ordered tiie judgment and execution to be set 
aside, compelled the tenaMt to pay all the costs, and 
permitted the landlord to be made defendant on the 
usual terms ; notwithstanding it was strongly argued 
by the opposite party, that the judgment was perfectly 
regular, and that the tenant's negligence was entirely 
a matter between him and his landlord, for which the 
statute had given the landlord ample compensation, (b) 
But in a late case, the Court of Common Pleas> 
after a recovery in an undefended ejectment, without 
collusion, and after the lessor of the plaintiff had cgi^ 
tracted for the sale of part of the premises, and let 
the purchaser into possession, refused to set aside the 



(a) Dobbs V. Passer, Stnn. 975. Burr. 1096. 
{b) Doe d, Troughton v. Roe, 
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jadgment and writ of possession upon an applica- 
tion of this nature; and assigned as their reason^ that 
the conoealment of the delivery of the declaration was 
a matter between the tenant and his landlord^ with 
which the plaintifi^s lessor had no concern, (a) And 
in another case where the landlord applied to be 
made defendant^ after judgment had been signed, 
but before execution^ and the claimant offered to 
waive his judgment^ if the landlord, who resided in 
Jamaica, would give security for the costs, to which 
offer the landlord's counsel would not accede, the 
Court refused the application, and permitted the 
plaintifi^B lessor to take out execution, (b) 

The appearance should, in all cases, be entered of 
the term mentioned in the notice ; and where the no- 
tice was to appear in Hilary term, and the tenant en- 
tered an appearance in Michaelmas term, and did 
nMhing farther, and the plaintiff's lessor, finding no 
appearance of Hilary term, signed judgment against 
the casual ejector, the Court held thejudgAient regular, 
but afterwards set it aside upon payment of costs, to 
try the merits, (r) 

The party, intending to defend the action, having 
appeared according to the forms above mentioned, 
the lessor's duty, in consequence thereof, must be our 
next consideration. 

When the time for appearance has expired, the 

{d) Goodtitle v. Badtitle, 4 Taunt 186. 
820. (c) Mason d, Kendall v. Bodg- 

(6) Roe d. Hyde v. Doe, Bam. son, Bam.' 250. 
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lessor's attorney must search at the proper offices for 
the agreemeot before mentioned on the part of the 
defendant, to enter into the consent rule ; and haviv^ 
signed his name on it^ above that of the defendant's 
attorney, and also (when the proceedings are in the 
King's Bench) obtained the signature of the judge 
at whose chambers the agreement was left^ he must 
take it to the clerk of the rules, or secondary^ who 
will fil9 it, and draw up the consent rule thei'e- 
upon. : (a) which consent rule is, in trutbp .a copy of 
the agreement, prefixing only the date of drawing, it 
up^ ofnittiog the premises in the margin, and addii^y 
^ by the Court," instead of.the.attomies' names, at, 
the end. 

The plea of the general issue, we have before ob<- 
seryed, is generally left by the defendant with the. 
agreement for the consent rule; and, when this is 
ihfi case, as soon as the consent rule is drawn oot, 
the issue is at once made up, with a copy of the rule, 
annexed, and delivered to the defendant's attorney, 
with notice of trial as in other actions. Bat if the 
plea be not left with the consent rule, (6) the plain* 
tiff must give* a rule to plead, and then judgment 
may be entered for want of a . plea, as in other, ac- 



(«) Appendix, No. 95, 

(fr) Where the piea was entitled 
with the true name of the cause, 
but by mistake in the body of the 
plea, the name of the lessor was in- 
serted as the person complaining, 
instead of that of the plaintiff, and 
the lessor's altoiney, looking upon 



this plea as null and void, signed 
judgment against the casual ejector ; 
the judgment was set aside with 
costsy as inregubr, for the plea was 
properly entitled, and not a nullity. 
GoodtiUe d. Gardiner v. Badtitle> 
Bam. 191. 
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tions witboot a special motidii in Court for fte par- 

poae.(a) 

Op THB Plba^ and Issob. 

The general iMoe in this action is^ twt ffmlty ; (6) 
and it seldom happens, by reason of the consent mle^ 
that the defendant can plead any other plea. It is 
not, indeed, eaay to imag^e a case, in which any 
other plea in bar can be neoessary ; for as the claimant 
nast, in the first instance, prove his right to the pos- 
BMsion, whatever opemtes as a bar to that right, as a 
fine with nmKslaim, the statute of limitations, a de- 
scent cast^ Sec. must cause him to fail in proving his 
possessory title^ and consequently entitle the defimd- 
ant to a verdict upon the general issue, {e) iV^, how- 
ever, the consent rule was introduoed for the pur- 
poses of justice^ the Courts would undoubtedly per- 
mit the defendant to plead specially, if the particiriar 
oiicumstancea of the case should require it. {d) 

* 

A plea to the jurisdiction may be pleaded in eject- 
ment by permission of the Court, but not otherwise. 
This perpiission is necessary, because a plea to the 
jurisdiction is a plea in abatement, and must there- 
fore be pleaded within the four first days of the term 



ifl) Reg. liil. 1649, and Tiin. 18 
Car. II. B. R. 

(6) Appendix, No. SO. 

(c) In the dma of Lord Coke, 
(P^toe's case, 9 Co. 77,) an ac- 
cord with satisfaction was held to 
be a good plea in ejectment, f' be- 
cause an ejectment is an action of 



trespass in its nature, and in tres- 
pass aocoid is a good plea;" but as 
this plea is quite inapplicable to 
the modem uses of the acd^to, the 
Court, it is oonoeived, wouid not at 
this tinoe allow a defendant lo 
plead it. 
id) Philipa v. Bniy, Caith. ISO. 
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next ensuing that of which the declaration is entitled, 
at which time the casual ejector^ and not the tenant^ 
is defendant. To obtain leaTe to plead such plea^ the 
Court must be moved upon affidavit before the ex- 
piration of the four first days of term^ the plea itself 
being first filed ; and the motion should be for a rule 
to show cause why the defeudant should not be per- 
mitted to plead the facts statsd in the affidavit ; and 
why the plea then filed to that eflfeot^ should not be 
allowed* The latter part of the rule, aad the filing 
of the plea, are necessary parts of the application, 
because the four days would in all probability expire 
before cause could be shown and the plea pleaded, 
uAless such plea were pleaded be bene eeee in (he first 
instance, (a) 

Such, at least, has been the mode of proceeding in 
the only two reported cases upon the subject, which 
can be cited as authorities. But a practical difficulty 
occurs, for which these cases seem not to provide. 
At the time when the application for leave to plead to 
the jurisdiction is made, the tenant has not appeared, 
and the proceedings are against the casual ejector. 
By whom then should the plea be pleaded, and how 
is the tenant to appear ? The most simple method 
of avoiding these difficulties, is for the tenant in 
the first instance to file the plea in his own name, 
and then move for a rule to show cause ^^ why he 
should not be forthwith admitted defendant upon the 
usual terms, except as far as relates to pleading the 
general issue, and why he should not be permitted 

(a) Williams d. Johnson v. Ke«D, 10 East 525. 
Blk. 197. Doe d. Morton v. Roe, 
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to plead the facts stated in the affidavit, upon which 
he moves in lieu thereof and why the plea already 
filed by him to that effect, should not be allowed." 

Ancient demesne is a good plea in ejectment ; (a) 
but it is a plea much discouraged^ and the person 
pleading it must carefully observe every form which 
the Court deems necessary. As it is a plea in abate- 
ment, application for leave to plead it^ must, as has 
already been stated, be made within the four first dajrs 
of term ; and the application must be accompanied by 
an affidavit^ that the lands are holden of a manor which, 
is ancient demesne^ that there is a court of ancient 
demesne regularly holden, and that the claimant has 
a freehold interest ; and the Court will refuse the mo- 
tion^ if any of these facts be omitted in the affi- 
davit, (b) 

Ancient demesne cannot of course be pleaded where 
the ejectment is brought for copyhold lands; (c) but 
if the affidavit state that the lands are ancient de- 
mesne^ the Court will not rejectthe plea upon a counter 
affidavit that great part of the lands are copyhold; 
but will leave the plaintiff to state such matter in his 
reply, (d) 

When the party appearing has entered into tiie 
consent rule and pleaded^ be may move for a rule to 
reply, before the plaintiff^s lessor has joined in the 

(a) Appendix, Nos. 31, 32. (c) Brittle v. Dade, Salk. 185, S. 

(6) Doe d. Rust v. Roe, Burr. C. Ld. Raym. 43. 

1046. Denn(;.Wroot v. FenD,8T. (<Q Doe d, Morton v. Roe, 10 

R. 474. East. 523. 
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coDsent rule^ and the plaintiff may be non-prossed 
thereby ; but as the plaintiff is only a fictitious per- 
son^ the defendant will not be entitled to costs, (a) 

The issue must agree with the declaration against 
the casual ejector in all respects^ except in the 
defendant's name^ unless an order for the alteration 
be obtained ; and if there be a difference between the 
issue and the declaration^ the Court on motion will set 
it right, (b) But where there was a variance be- 
tween the description of the premises in the Nisi 
Prius record, (upon which the plaintiff recovered,) 
and the issue, and it did not appear how the pre- 
mises were described in the declaration, the Court 
refused to set the verdict aside, (c) 

If the party interested appear and plead, and after 
having pleaded, withdraw his plea, the judgment 
must be entered against the party so appearing ; 
but where the costs of the suit were defrayed by the 
landlord in the name of his tenants, who gave a 
retraxit of the plea, and a cognovit of the action, the 
Court set aside the retraxit and cognovit^ and per- 
mitted the landlord to defend the action in his own 
name, {d) 

The record and issue are made up with memo- 
randums, if the proceedings are by bill ; and without 

(a) Goodright d. Ward v. Bad- B. & A. 471. Jones v. Tatham, 8 

title, Blk. 763. Taunt. 634. 

(6) Bass V. Bradford, Ld. Raym. ((/) Doe d. Lock o. Franklin, 7 

1411. Taunt. 9. 

(r) Doe d. Cotterell v. Wylde, *2 

T 
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prove that the defendant^ or those under whom he 
holds^ (a) were so admitted into possessioD, and that 
their right to the possession has ceased : together 
also, when the privity is not between the immediate 
parties to the action, with the derivative title of the 
claimant from the party, by whom the defendant was 
originally admitted into possession, (b) And the 
defendant will not be permitted to rebut this evi- 
dence, by showing that the title of the claimant was 
originally defective and insufficient, for it would be 
contrary to good fiadth to permit a party to controvert 
the title of him, by whom he has obtained pupes'* 
sion; (c) but he is allowed notwithstanding to prove 
the nature of such title, and to show, that although 
originally a valid one, it expired before the commeace* 
ment of the action, and that 'the land then belonged 
to another, for such a defence is not inconsistent 
with the terms of the original possession, (d) 



Notwithstanding the terms of the consent rde^ 
it was formerly holden necessary to prove the de- 
fendant in possession of the premises in dispute^ (e) 
aud plaintiffs were frequently nonsuited on subtile 
points arising out of this practice, quite independent of 



(a) Barwick d. Mayor of Rich- 
mond V. Thompson, 7 T. R. 488. 

(6) Doe d, Biddle «. AbrahtaiSy 
1 Stark. 305. Rennie v. Robinson, 
1 Bing. 147. 

(c) Sullivan v. Stradling, 2 Wils. 
808. Driver d. Oxenden v. Law- 
rence, Blk. 1259. Parker v. Man- 
ning, 7 T. R. 537. Hodson v, 
Sharpe, 10 East. 355. Doe d. 
Pritchett v. Mitchell, 1 B. & B. 11. 



(d) England d. Sybum v. Slade, 
4 T. R. 689. Doe d. Jackson u. 
Ramabottom, S M. & S. 516. Doe 
d. Lowdon v. Watson, 2 Star. 230. 
Baker v. Mellish, 10 Ves. jun. 544. 
Gravenor v, Woodhouse, 1 Bing. 
38. Phillips V, Pearse, 5 a & G. 
433. 

(e) Ooodright d. Balsh v. Rich, 
7 T. R. 327. Fenn d. Blancfaard 
V. Wood, 1 B. & P. 573. 
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the merits of the case, (a) But by recent orders of 
tte differeot Courts^ the consent rule has been altered, 
so as to include the confession of possession^ as well 
as of lease, entry^ and ouster^ (6) and no proof of 
possession is now required beyond the production of 
the rule. 

The locality of the premises as described in 
the declaration^ must be proved, (c) but after the 
plaintiff has established his title to a verdict^ the 
Gonrt will not try the extent of his claim^ as defined 
by particular metes and bounds, (d) 

The title proved must not be inconsistent with the 
demise in the declaration. When therefore several les- 
sors declare upon a joint demise^ proof of a joint in- 
terest in the whole premises must be given. But^ if a 
demise is laid by each of several lessors separately, 
they will be entitled to recover, whether they have a 
joiBt or several interest, for a several demise severs 
a joint tenancy, (e) And in a case where a joint 
demise was laid by seven trustees of a charity, who 
were appointed at different times, and the tenant had 
paid one entire rent to the common clerk of the trus- 
tees, it was held that such payment of rent should 
enure in the most beneficial way for the trustees in 
support of their title as brought forward by them- 



(a) Doe iL James v. Stanton, 3 Gunson v. Welsh, 4 Camp. 364. 

B.& A. 371. Doe d, Giles o. War- {d) Doe d. Draper's Company v. 

wkk, 5 M. & S. 393. Doe v, Strad- Wilson, 3 Stark. 477. 

ling, 3 Stark. 187. («) Doe d. Marsack v. Read, 13 

(6) Ante, 363. East. 57. 

(c) Ante» 318—80. Vide Doe d. 
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selves, anless the defendaot expressly proved tbem 
to be entitled in a difierent manner. And it was 
considered that the circumstance of their being ap- 
pointed at different times was not sufficient evidence 
for that purpose, (a) 

The claimant need not in any case prove that he 
has made an actual entry on the premises^ unless 
when a fine with proclamations (6) has been levied by 
a party having a sufficient estate to make the fine 
operative, {c) or when his title would be otherwise 
barred by the statute of limitations ; {d ) but in both 
these cases, the claimant must prove that he has made 
an actual entry on the land before the day of the 
demise in the declaration^ and within a year next 
before the commencement of the action, (e) 

It has already been observed^ that the common con- 
sent rule dispenses, in all cases^ with proof of entry 
and ouster by the defendant. (/) 

As the evidence necessary to establish the lessor's 
case varies according to the nature of his claim^ we 
shall now separately consider the proofs requisite 
in support of each particular title ; firstly^ when no 
privity exists between the parties; and^ secondly, 
when such privity does exist. 

Before however we proceed in this inquiry^ it will 

(a) Doe d, Clarke r. Grant, 12 (rf) Ante, 92. 

East. 221. (e) Ante, 102. 

(6) Ante, 99. (/) Ante, 263. 
(r) Ante, 94—97. 
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be weftil to give a short accouut of the decisioas 
respecting the compet^icy of parties, haiiDg aa in<- 
terest in the lands^ to give testimony concerning 
tiien. 

The teoant in possessicm is not a competent witness 
to support his landlord's title, inasmuch as be is in* 
terested in the event of the suit ; for if the verdict be 
against his landlord^ he is liable for the mesne profits, 
mkd may also be tamed out of possession : (a) nor is 
his. evidence adaussible to prove that he, and not the 
-defendant, is really the tenant ; for a verdict against 
such defendant would have the effect of ejecting him 
(the witness) firom the lands^ which is an immediate 
interest^ and outweighs the contrary and remoter 
effect of subjecting himself by his testimony to a 
futore action. (6) 

So also, a witness^ to whom the claimant 1ms agreed 
to grant a lease of the lands in question, in case 
he recover them, is incompetent to give evidence 
iigainst the defendant, (c) So abo, where a witness 
stated that the claimant had formerly assigned to him 
the premises for a particular purpose^ but that he had 
given up the deed^ and did not believe that he had 
any beneficial interest in them, he was considered 
incompetent (d ) Upon the principle of interest also, 

(a) Doe d, Fonter v, Williams, BiDgham, 4 B. & A. 672. 
Cowp. 631. Bourne v. Turner, (c) Gilb.Evid. 108. 
Stran.632. (d) Doe d. Scales v. Bragg. 1 R. 

(6) Doe if. Jones v. Wilde, 5 &M.87. 
T^unt 183. Doe d. >Lewis v. 



280 OF THB BV10BNCB 



the peirton having the iiAeritaooa. of the laada is not 
an admissible witness^ where two persons, both of 
whom admit his title, are contending for the pos- 
session under different grants from him, (unless in- 
deed they claim under grants not rendmng rent,) 
for he is* interested, inasmuch as he may prefer 
one tenant to another, (a) But where, both eon* 
tending parties claimed under the same peroon, wh^ 
had become bankrupt, be was permitted to prove, 
after releasing his surplus and allowance, that the pre^ 
mises in dispute were not included in the first 
lease, (b) A person who has mortgaged hinds, caii^ 
not, on the same principle, be an evidence ooneerft^ 
ing them ; for the equity of redemption still remains 
in him. (p) An heir apparrat may, however, he a 
witness, because his heirship is a mere contingoicy ; 
but a remainder-man cannot, for he hath a present 
estate in the land; and this rule extends to the 
remainder-man in tail, (d) 

But a joint defendant who has suffered judgment 
by default, is a good witness to prove the other de- 
fendant in possession, (e) 

So also the declarations of deceased tenants are 
admissible for the purpose of proving that any 



(a) Fox v. Swann, Styl 482. Bell (d) Smith v, Blackbam, Saik. 

v.Harwood,3T.R.d08. SdS. Doe d. Lord Teynbam «. 

(6) Jjopgch^mps V. Fawpett, Tyier,aBiDg.39i. 

Peake, N. P. C. 101. (•) Doe d. Harrop «. Green, 4 

(c) Anon. U Mod. 354. £sp, 19a Ante, B66, 
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{Murticular lands formed part of the estate they oc- 
cupied ; (a) and also to negative an adverse posses- 
sion. (6) 

Where the ejectment is brooght on several demises^ 
and the evidence shows that die title is exclasively 
in one of the lessors^ the other cannot be compelled 
to be examined as a witness for tiie defendant^ as all 
the lessors are jointly liable for, the costs, (c) 

Let us now consider the proofs to be adduced by a 
claimant in ejectment, when his title to the lands can 
be controverted. 

And first, when he claims by descent, as heir of 
the person last seized. 

When the' party claims by descent, he must prove 
that the ancestor from whom he derives his title, was 
the person last seized of the lands in fee simple, {d ) 
and that he, the claimant, is his heir. 

This seisin of the ancestor may be proved by 
showing, that he was either in (he actual possession 
of the premises, at the time of his death, or in the 
receipt of rent from the ter-tenant ; for possession is 
presumptive evidence of a seisin in fee, until the con- 
trary be shown, (e) But if it is probable that the 

(a) Davies v. Pierce, % T. R. 53. (c) Fenn d. Pewtress v. Granger, 

Outram «. Morewood, 5 T. R. 131. 3 Camp. 178. 

Mi vide Ivat v. Finch, 1 Taunt (d) Co. Litt. 11. 6. Jenkins d. 

141. Harris v. Pritchard, 2 Wils. 45. 

(6) Doe </. Human v, Pettit, 5 (e) B. N. P. 103. 
B. & A. 2S3. 
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defendant will rebut this presoinptiOQ, tbe lessor 
should be prepared with other proofs of his ancestors' 
title. 

In order to show the heirship of the claimant,* he 
mast prove his descent from the person last seised^ 
when he claims as lineal heir^ or the descent of him- 
self and the person last seised from some common 
ancestor^ or at least from two brothers or sisters^ (a) 
if he claims collaterally ; together with the extinction 
of all those lines of descent which would churn before 
him. This is done by proving the marriages, births, 
and deaths, necessary to complete his title, and show- 
ing tbe identity of tbe several parties. Thns, sup- 
posing A. the claimant, and B. the person last 
seized, to be cousins, descended from a common an- 
cestor C, B. being the only child of D., the elder son 
of (7., and A. the only child of £., the younger son of 
C. In this case A. must prove the marriage of C.j 
the birth and marriage of !>., the birth, marriage, and 
death of £., the birdi and death without issue of B., 
and his own birth ; (6) for it is a maxim of law, that he 
iN^io asserts the death of another, who was once living, 
must prove his death, whether the affirmative issue 
be that he be dead or living, (c) 

The testimony of persons present when the events 
happened, or who knew die parties concerned at 
those periods, and tbe production of extracts from 
parish registers, are the most satisfactory modes of 

(fl) Roe d. Thome «. Lord, 2 Blk. (c) Wilson v. Hodges, 2 East. 

1099. 313. 

(6) 2 Blk. Comm, 208, &c. 
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pronng fiicts of ihis nature ; and wben tbe claimatit 
it the lineal descendant of the peraon last seind, but 
litiie difficalty can arise in procuring the necessary 
proofs^ But when he claims as collateral heir^ and it 
is necessary to tnoe tiie relationship between him 
and the person last seized through many descents to 
« common ancestor^ difficulties often intervene, from 
the remoteness of the period to which the inquiries 
must be directed, which upon the ordinary rules of 
evidence would be insuperable. To romedy this evil, 
the Courts, from the necessity of the case, have re- 
laxed those rules in inquiries of this nature ; and 
allow hearsay and reputation (which latter is the hear- 
say of those, who may be supposed to have known the 
fact, handed down from one to another) to be admitted 
as evidence in cases of pedigree, (a) 

Thus the declarations of deceased members of the 
family, whether relations or connexions by mar- 
riage^ (b) are admissible evidence to prove relation- 
ship ; as who a person's grand&ther was, or whom he 
married, or how many children he had, or as to the 
time of a marriage, or of tbe birth of a child, and the 
like; so likewise the declarations of deceased per- 
sons, as to the feet and time of their own marriages, 
and whether their children were bom before or after 
marriage, are admissible ; (c) though such declarations 
cannot be received to bastardize their children bom 



(a) Higbam o. Ridgway, 10 East. Futter v. RandaU, 8 M. & P. 90. 
ISO. * (c) Goodright d. Stevens v. Moss, 

(6) B. N. P. 894. Voweb v. Young, Cowp. 59t . May v. May, D. N. P. 

13 Vez. 148. Doe d. Northey v. 112. 
Harvey, 1 K. & M. 297. Doe rf. 
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in wedlock, (a) Where likewise a cancelled will of 
a deceased ancestor was foand amongst the papers 
of the person last seized^ it was allowed to be read in 
evidence as a paper relating to the fiimily; the place 
in which it was fi>and being considered as amonnting 
to its recognition^ by the party last seized^ as the de- 
claration of his ancestor concerning the state of his 
family, (b) 

The reputation of a family may also afford presump- 
tive evidence of the death of a person without issue.(c) 

But hearsay evidence is not admissible to prove the 
place of any particular birth ; for that is a question 
of locality only, and does not fall within the principle 
of the rules applicable to cases of pedigree : (</) nor 
are the declarations of deceased neighbours, or of the 
intimate acquaintauces, or servants of the family, 
evidence on questions of this nature ; (e) nor is the 
hearsay of a relative to be admitted when the relative 
himself can be produced. (/) It is also necessary in 
order to entitle the declarations of a deceased relative 
to be admitted, that they should be made under cir* 
cumstances, when the relation may be supposed 
wit^ut an interest, and without a bias ; and, tbere- 

<a) Rtt V. Lufie, 8 East. 193. 514. Rex v. Inbabkttuits of Enh 

(6) Doe d. Johnson v. Lord Pern- well, 3 T. R. 707. 723. Weeks o. 

broke, 1 1 East 505. Sparke, 1 M. & S. 688. Johnson «. 

(c) Doe d. Banning v. Griffin, 15 Lawson, 3 Bing. 90. EU vide 14 

East 993. Doe i. Oldham o. Wol- East 330. 

lejr, 8 B.& C. iti. (J) Peudieli v. Pendidl, Stxan* 

{d) Rex. V, Inhabitants of Erith, S94. Harrison o. Blades, 3 Gampb. 

8 East. 542. 457. 

(e) Vowels V. Young, 13 Vez. 147. 
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fore^ if they are made on a subject in dispute after the 
comnenceDient of a suit, or after a coirtroversy pro* 
paratory to one, they ought not to be reeeivedy on 
aocouDt of tiie probability that they were partiidly 
drawn from the deceased^ or perhaps intended by him 
to serv^ one of the eontending parties, (a) 

The presumption of the continuance of human life 
ends in general at the expiration of seven years^ from 
the time when the person was last known te^be 
living; (fr) but such death may under particular. oiiv 
cumstances be presumed in a shorter time ; as where 
a party sailed in a vessel which was never afterwards 
heard of. (c) Proof also of the fact that a tenant for 
life has not been seen or heard of for fourteen yearsy 
by a person residing near the estate although not a 
member of the family^ is primd facie evidence of his 
death, (d ) 



Repatation has been held good evi(fence of a niar<* 
riage^ in an ejectment brought by an heir, though his 
parents (whose marriage was the subject in dispute) 
were both living, (e) 

It need scarcely be stated^ that in all cases where 
the declarations of parties if deceased would be ad- 
missible in evidence, the parties tiieraselves may 



(a) The case of the Berkeley (c) Watson «. Ring, 1 Stark. 191. 

Peerage, 4 Campb. 401. {d ) Doe i. Uojd v. Deakin, 4 

(6) 19 Car. II. c. 6.8. 1. Doe.<i. B.&A.4S3. 

George o.Je8son, 6 East 80. Rowe (0 I>oe d, Fleming v. Fleming, 

V, Hasland, Blk. 404. 4 Bing. 806. 
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be called as witnesses, whilst living) unless rendered 
incompetent by interest. 

Entries in family bibles and o&er bocrfcs may like- 
wise be received in evidence in questions of pedigree.(a) 
So also recitals in family deeds, monumental inscrip- 
tionS) engravings on rings, old pedigrees hung up in 
a family mansion^ and the like, (b) 

The original visitation books of heralds, compiled 
when progresses were solemnly and regulariy made 
into every part of the kingdom to inquire into the 
state of families^ and to register such marriages and 
descents as were verified to them on oath^ are also al- 
lowed to be good evidence of pedigrees ; (c) but a 
recital in an act of Parliament^ stating J. 6> . to be 
heir at law to a particular person, has been held not 
to be evidence, (d ) 

ft 

When the lessor claims as heir to copyhold premises^ 
he must) in addition to the foregoing evidence^ pro« 
duce the rolls of the manor^ which show a surren* 
der to him^ or to those under whom he claims ; bat it is 
not necessary that he should prove bis own admittance, 
unless the ejectment be against the lord, (f) If^ how- 
ever, the ejectment is against the lord^ he must either 
show that he is admitted, or that he has tendered him* 



(a) Whidocke v. Baker, 13 Vez. B. N.P. lis. 

5 14. (e) Rumoey v. Eves, 1 Leon. 100. 

(b) Vowels «. Young, 13 Vez. Holdfast </. Woollams v. Clt^kbam* 
148. 1 East 600. Doe (L Tarrant v. 

(c) 9 S. N. P. 77S. HelUer, 3 T. R. 168. Ante, 63. 

(d) Anon. 12 Mod. SM;etvi(k 
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self to be admitted and been refused ; but it is not 
necessary to tender himself to be admitted a^ the lord^s 
courts if the steward^ upon application out of courts 
has refused to admit him. (a) 

When he claims as custwnary heir, he most^ after 
proving his pedigree, show that he is heir strictly 
within the custom^ for every custom which departs 
from the common law is construed strictly ; and if the 
custom be silent, the common law must regtdate the 
descent. (6) Thus, where the custom is that the 
eldest sister shall inherit, the eldest aunt, or mece, is 
not within it. (c) So also, if the custom be that the 
youngest son shall inherit, it will not extend to the 
youngest nephew, (d) 

The usual method of proving these several customs^ 
is by means of the different admissions of the custo* 
mary heirs upon the court rolls of the manor, pro- 
duced by the steward upon oath ; or by the medium 
of verified examined copies. But if the ancient oomrt 
rolls should be lost, or there should be no instance of 
an admission upon them, similar to the custom set up 
by the lessor, an entry upon the rolls, stating the 
mode of descent of lands in the manor, will be ad- 
missible evidence, as to the existence of the custom, (e) 
Where, however, the less<»* claimed as youngest 
nephew, and produced, as the only evidence to sup- 

(a) Doe d. Bumll v. Bellamy, t {d) 1 Roll. 624. 

M. & S. 87. Aute, 63. {e) Roe d. Beebee v. Parker, 5 

(6) Co. Copy, 43. T. R. 26. Denn d. Goodwia v. 

(c) Radcliff v. Chaplin, 4 Leon. Spray, 1 T. R.466. 

242. 
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port bis titfe^ «Ri ttdmiBsion upon the c6tirt rolls of n 
yoangest tiepfaew, as customary heir, at a court-leet 
and baron fadd in 1667 ; and for the defendant it ap- 
peared upon the same rules, that at a couH-leet and 
baron held in 1692, the jury and homage found, that 
die evstom of descent extended only to the youngest 
son^ and if no son, to the youngest brother, and no 
farther, (urbich entry was corroborated by two old 
witnesses, who testified, that they had heard and be- 
lieved that the custom went no farther ;) upon a ver- 
dict being found for the lessor of the plaintiff, tile 
Court refused to set it aside, (a) 

It may here be useful to observe, that when the 
lessor claims as heir, and proves his pedigree and 
stops, and the defendant sets up a new case, whidi 
is answered by fresh evidence on the part of th^ 
lessor, the defendant is entitled to the general repfy . (b) 
And if, after the pleadings are opened by the jonior 
counsel for the lessor, the defendant's counsel ex- 
presses himself ready to admit the lessor to be the 
heir, it will entitle him to open the case, and make 
the first address to the jury, (c) 

Secondly, of the title by devise. 

When the lessor claims as the devisee of a freehold 



(a) Doe d. Mason v. Mason, 3 tifigham Summer Assizes, 18 13, MS. 

Wils. 63. and by Wood, B. in a subsequent 

(6) Goodtitle d. Bevett v.Braham, ejectment between the same parties, 

4T. R. 497. Nottingham Lent Assizes, 1814, 

(c) So ruled by Lc Blanc, J. in MS. 
Fenn d, Wright w. Johnson, Not- 
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interest at coannoo law> or of a customary frseboU 
where there is no custom to sarrendw to the use of 
the will^ (a) he must frove the seisin of his devisor ; (6) 
aad if the devise under which he claims, be of a re- 
mainder^ or a reversion in fee^ or the like, he must 
prove the det^mination of all the precedent estates. 
He must also prove the due execution of the will 
pursuant to the provisions of the statute 39 Can U. 
c. 3. s. 5 ; unless it be more than thirty years old^ 
it which case it proves itself; and the age of the will 
is to be reckoned from the day it bears date^ and not 
from the time of the testator's death, (c) 

When the devise is of a freehold interest^ tbe 
original will must be produced ; but if the will be 
lost^ an examined copy of it may be proved, or parol 
evidence may be given of its contents. But neither 
an exemplification under the great seal, (d ) not the 
probate under tbe seal of the Ecclesiastical Court, (0) 
will be admitted as secondary evidence ; though it 
seems that die register^book, or ledger-^book^ io 
which the will is set out at lengthy is in such case ad* 



The statutory r^ulations for the execution x}£ wills 
containing devises of freehold lands^ are to be found 
in the fifth section of the statute of firauds^ (y) whereby 

(a) Hussey o. Grill£, Amb. 399. Gougb, 4 T. R. 707. (in notit.) 

(6) Ante. (d ) Comber. 46. 

(e) Doe d, Oldham v. Wollej, 8 (e)Doe<i.A8hv.CalYeit,SCaii]p. 

B. & C. 23. Lord Rancliffe o. Par- 389. 

aonsy 6 Dow. 203. M'Kenire «• (/) St Leger v. Adams, l Lord 

Fraser, 9 Vez. 5, tt vide n. f to Raym. 73L Anon. Skin. 174. 

the case of Gough d. Calthorpe v, (g) 39 Car. IL c. S, 

U 
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it is enacted^ that, ^ all derises and beqciestB of aoy 
^ lands^ or tendmeota, doviaaUe dthor by forae of 
^ the statute of wills^ or by (hat sttttate, or by foroe 
^ of any particular custom^ shall be io writing, aad 
^ signed by the party so devising the same^ or by 
^ some other person in his presence and by bis ex- 
^ press direction, and shall be attested and sab^ 
^ scribed in the presence of the devisor by three or 
^ fixir credible witnesses, ^or else shall be utteriy void 
' and of none effect" 

This section of the statute of frauds is very looaely 
worded^ and it will be necessary to enter rather laigely 
into the different points, which have arisen respecting 
the due execution of a will under it 

The first solemnity required is ^e signalniie of the 
testatcHT ; but it is not necessary that he should sign 
his name at the bottom of the will ; it is sufficient if 
his name be at the beginning, or on the side or in any 
part of it, in his own handwriting. As, for instance, 
a will in the handwriting of the testator, beginning 
with the words, " I, J. jB., do make this my last wiU,'' 
has been held to be properly signed ; (a) and if the 
testator cannot write, his mark will be a sufficient 
signature. (6) But if the will be on several sheets, 
and it appear to have been the intention of the testator 
to sign every one, but, from weakness or incapacity, 
he leave some of them unsigned, it will not, it seems. 



(a)Lemayn«t;.Stanl€j, 3Lev. 1. 185^ and Addy v. Grix, 8 \cs. 
Hilton V. King, 3 Lev. 86. 504. 

(6) Harrison v. Harrison, 8 Ves. 
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be h ^t^Scwat Bxeeutkon mUkhiB Ae etatote. (a) The 
effect of eealiug alooe is not yet quite decided ; but 
k is the better optnioD^ that it is Bot a sufficient sig* 

It is not required bjr the statute, that the witeesses 
shoald see the devisor sign, or that he should sign in 
their presence, or that they should be informed of 
the nahune of the iustroment they are about to attest ; 
it is sufficient* if the devisor declare to them, iJiat the 
sigxiatare is his handwriting, or without such declara- 
tion^ if the whole body of the will, as well as the 
name* be written by himself* (c) And in a late case 
where the testetor was Mind, the Court of Common 
Pleas determined, that it was not necessary on that 
aocomit, under the statute, to read over the will, pre- 
vious to the execution, in the presence of the attesting 
witeess^ attbough if ^n were other circumstances 
inducing a suspicion of fraud, such an execution would 
materially strengthen the presumption. ((/ ) 

The siext fiormality is the attestation a«d subscrip- 
tion, h must be attested and subscribed by three, or 
more witnesses, but it is not necessary thatthe at^ 
testation and subscription of all the witnesses should 



(«) Right d, Catorv. Price, Doug. 
t41. 

(6) Lemayne v, Stanley, 3 Lev. 1. 
Lee v. Libb, 1 Show. 69. S. C. Cartb. 
35. Wameford v. Warneford, 
;3trui.764. Smith V. Evans, 1 Wils. 
313. Ellis V. Smith, 1 Ves. jun. 11. 
S. C. 1 Dick. 395. 

(c) (irayson v. Atkinson, 2 Ves. 



454. Eilis V, Smith, 1 Ves. juo. 1 1 . 
S. C, 1 Dick. 225. Trynuier v. 
Jackson, cited 1 Ves, 487, rccog. 
2 Ves. 258. Stonehouse v. Evelyn, 
5 P. Wm. 252. Peate «. Ougly, 
Comyn. Idf. White v. Trustees of 
British Museum, 6 Bing. 310. 

((f) Longchamp d, (loodfellow v. 
Fish, 2N.R.410. 

u2 
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be at one time. Hence^ wbere the devisor published 
bis will in the presence of two witnesses^ who sub* 
scribed it in his presence, and some time after he 
sent for a third witness^ and published it in his pre-* 
sence also, the will was holden to be duly attested, (a) 
But it is necessary that all the witnesses attest the 
same instrument y and that the instrument attested be 
that by which the lands are intended to pass. There- 
fore^ where a testator devised his lands by a will, 
made in the presence of, and attested by two wit- 
nesses only^ and about a year after made a codicil, 
whereby he revoked a legacy given by his will, and 
declared that the will should be ratified and confirmed 
in all things, except as altered by that writing, and 
that his codicil should be taken as part of his will ; 
and executed this codicil in the presence of one of the 
former witnesses, and another person, neither the 
first will, nor the other witness to it, being present, 
it was holden to be an insufficient attestation. (6) 
And where a testator, by a will not witnessed^ devised 
lands, and afterwards made a codicil, and taking the 
codicil in one hand, and the will in the other, said, 
^ This is my will whereby I have settled my estate, 
and I publish this codicil as part thereof," the signa- 
ture of the codicil, by the testator and three witnesses, 
was held insufficient to render the will valid, (c) But 
if there be several instruments written by the testator 
upon one paper, and it plainly appear that his iuten- 

(a) Gryle «. Gryle, S Alk. 170, Carliu 35. 

(i).) Ellis V. Smith, 1 Ves. jun. 11. (c) Fenphnsev. LordLaaadowoc^ 

14. Grayson t7. Atkinson, 2 Yes. cileii Com. 334. Attorney General 

454. 458. V. Barnes, Free. Cba. 270. 

if) Lee V. Libb, 3 Lev. 1. S.C. 
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tioa was that all shoald form bat one will, and not a 
will and codicil^ in liuch case the execution of the last 
instrument will be considered as an execution of the 
whole, (a) So also if a will be written upon several 
sheets of paper^ but at one time^ it will l>e valid^ al- 
though all the sheets are not executed by the testator^ 
nor signed by the witnesses^ nor even seen by them ; 
provided the last sheet be regularly signed and at- 
tested^ and every part of the will be present at the 
time of the execution ; of which latter fact the pre- 
sumption of law will be in favour^ should the different 
sheets correspond, (b) 

An attestation by a mark has been adjudged to 
be a sufficient execution within the meaning of the 
statute, (c) 

The attestation and subscription of the witnesses 
mast be in the presence of the testator, but proof 
need not be given that the testator actualfy did see 
the witnesses subscribing : their attestation is suffi-* 
cient if it appear that he might see them, (d) Thus, 
where the witnesses signed in a room adjoining to 
the one which contained the testator's bed^ upon a 
table opposite to the door of communication, it was 
holden to be safficienily in the testator's presence, (e) 
So also, where the testator executed his will in his 



(a) Caiietoo <L Griffin v. Oriffin, {d) Todd d. Lord Winchelsea^ 1 
Burr. 549. M. & M. IS. Longford «. Eyre, 1 

(b) Bond V. Seawdly Burr. 1773. P. Wms. 740. 

S. C. Blk.407. B. N. P. S64. («) Shires v. Glasscock, Salk. 688. 

(c) Harrison v. Harrison, 8 Ves. Davy v. Smith, 3 Salk. 395. 
185. Addy v. Grix, ib. 504. 
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carriage^ add the witnesses signed tbcir names in a 
room hard by, the carriage being in sach a sitoatioiiy 
as to enable the testator to see what was passing is 
the room^ the will was held to be valid, (a) But if the 
testator coold not possibly see tbe witnesses subacribe, 
as if they subscribe in another rootn^ out of sigbt, al^ 
thongh by the testator's express directions^ tbe ex«^ 
cation will not be good : ^t design of the statute 
being to prevent a wrong paper from being tntf nded 
on the testator^ in the place of tbe true one. (b) And 
npon this principle^ if the testator, between tbe time 
of his own subscription^ and the sabscription of tbe 
witnesses, lose his mental powers^ it will invalidate ihe 
will, although signed in his presence* (c) 

The clause df attestation generally expresses, that 
the witnesses subscribed in the presence of the testa- 
tor ; but snch a statement is not absokitdy necessary^ 
and if omitted^ the jury will not be concluded from 
finding that the will was duly subscribed^ alttiough 
all the witnesses are dead, and their signatures proved 
in tiie common way* (d) 
§ 

Widi respect to the credibility of tbe attesting 
witnesses, it may be observed generally that they 
tnusty at the time of their attestation^ (e) have the 



(a) Casson v Dade, 1 Bro. C. C. 941. 

99. (d) HandA v. James, Com. d3l, 

(6) Ecdestonv. Petty, Cartb. 79. Brioe v. Smith, Willes, 1. Croft v. 

Bioderick v. Broderick, 1 P. Wma. Pawlet, Straa. 1109. 

939. Macbel v. Temple, 3 Show. (e) Pendock d. Maddnder v. 

288. Mackinder, WiUes, 665. 

(c) Right rf. Cator w. Price, Doug. 
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ui9e of their reason, (a) be sensible of the obliga- 
tion of an oatii, (6) and unconvicted of any infa^ 
mona crime. ^c) Fommrly a derisee taking a bene- 
ficial interest under the will, was considered not 
a credible witness to prove its execntion within 
the iotent of the statute ; (d) but doubts being en- 
tertained, whether his credibility might not be re- 
stored by a release, payment, or extinguishment of 
all his interest, (e) it is enacted by the statute 25 G. 
IL c. 6, (after reciting that it had. been doubted who 
were to be deemed legal witnesses within the statute 
of frauds,) '^that if any person shall attest the exe« 
<< cution of any will or codicil (to whom any bene* 
^^ ficial devise, legacy, estate, interest, gift or ap- 
^^ pointment, affecting any real or personal estate, 
^ except chains on land, &c. for payment of debts 
^^ shall be given,) such devise, legacy, &c. shall so 
fiur only as concerns such person attesting the 
execnti<Mi, or any person daimii^ under him, be 
<< utterly null and void ; and such person shall be 
^^ admitted as a witness to the execntion of such will 
^^ or codicil, within the intent of the said act, not- 
^^ withstanding such devise, legacy, &c. And in case 
^^ any wrill or codicil shall be charged with any debt, 
'^ and any creditor, whose debt is so chained, atudl 
^^ attest the execution of such will or codicil, every 
<^ such creditor, notwithstanding such chai^, shall 
^ be admitted as a witness to the execution of such 



(a) Gilb* Evid. 109. (d) Hilliard v. Jennings, 1 Ld. 

(b) Hales, P. C. 9 vol. 970.— Raytti. 505. S* C. Cum. Rep. 91. 
Omidiund «. fitiicer, Willes, 5S8. (e) Vide Anst^ v. Dowsing, 9 

(e) 31 Geo. III. c. 35. Chaterv. Stran. 1953. Wyndham v. ClieU 

Hawkins, 3 Lev. 426. wynd, 1 Burr. 414. 



4C 
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^^ will or codidl, within the intrat of tiie iMud act* 
^^ Provided always Aat the credit of every such wtt- 
'^ Bess so attesting the exeontioo of any will or eodi* 
^ cil, in any of the cases within this act, and all cir* 
** cuiBstanoes relating thereto, shall be subject to the 
^^ consideration and determination of the Conrt^ and 
^^ the jary, before whooi any such witness shall be 
*^ examined, or his testimony, or attestation made use 
^^ of, in like manner as the credit of witnesses in all 
^^ other cases, ought to be considered and determin- 
^^ ed." The provisions of this statute extend oriy to 
cases where the attesting witness is himself the de- 
visee or legatee, and as to him, and any person 
claiming under him, it makes the devise or legacy 
absolutely void; but, they do not extend to caaes 
where the attesting witness is the husband or wife of 
the devisee oi* legatee, (a) and a will has been held to 
be insufficiently attested, which devised to tiie wife of 
one of the subscribing witnesses a reversion iu fee, 
upon the determination of an estate for life, although the 
wife died before the determination of the life estate : 
the interest which renders an attesting witness incom- 
petent ond^ the statute, being an interest at the time 
of the attestation, and not at the time when his testi- 
mony is required. (6) 

An executor, and also the wife of an executor^ taking 
no beneficial interest under the will, are credible 
witnesses within the meaning of the statute, (c) 

(d) Betlison v. Bromley, 12. East. 589. 
950. Hatfield «. Tboq>e, 5 B. & A. (c) Phipps. v. Pitcher, 9 Mars. 

5d0. 30. Bettison o. Bromley, 19 East 

(6) Hatfield v. Thorpe, 5 B. & A. 250. 
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The result of the .foregoing mqiiiry aeems.to^ be^ 
that in order to prove a will duly ezecated wifttn the 
islatate of frauds, it must appear^ that it was signed 
by the testator ; that it was published by him ia the 
presence of three or more credible witnesses^ either 
at the same, or different times ; that the witnesses 
subscribed their names respectively in the presence 
of the testator ; and that they all signed the same in* 
strument. 

These &cts muirt be proved by the subscribing 
witnesses^ if they are alive and can be prodaoed. 
Bttt if one witness can prove the whole execotion, 
(as (hat the testator signed in the presence of himself 
and two other witnesses^ or that he acknowledged his 
signing to each of them^ and that, each of the.. wit- 
nesses subscribed in his presence^) this will be suffi-' 
cient proof of the will> without calling the othars. (a) 
But if. the witness who is called, can only prove . bis 
own share of the transaction, as must happen where 
the testator acknowledged his signing to the witnesses 
separately, the other witnesses must be called. If 
also the will is disputed by the heir-at-hiw^ he is 
always entitled to the testimony of all the subserving 
witnesses; but then he must produce theia iiim* 
self, if the testimony of one is sufficient for the 
devisee. 

If all the witnesses are dead^ or insane, or out 

(a) The rule is different in equity ; — Hinsdon v. Kecsey, 4 3urn. Ec. 

and when a bill is filed in Chancery Law# 93. Og^e «. Cook, 1 Vez. 

to establish a vill, all the witnesses 177. Townsend v. Ives, 1 Wils. 

must be examined by the plaintiff. 216. 
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of tlie juriadiction of tiie Ooort^ proof of the hand-- 
wiitiiig of the devisor aad witnesdes^ or of the devisor 
alooe, if no proof of the handwriting of the witnesseB 
can be obtained, will be sufficient witiioat evidence 
of the solemnities, (a) 

If a subscribing witness shoirid den^ tile execntioii 
of the will^ be may be contradicted as to that fact by 
another subscribing witness ; (6) and even if they all 
swear> that the will was not daly execnted, the devisee 
will be allowed to go into circamstantial evidence to 
prove its dne execution, (c) So also if one of the 
snbseribing witnesses impeach the vaKdtty of the wiH 
ob file groond of fraud, and accuse other witneiMes 
who are dead» of beii^ accomplices in the fraud/ 
the devisee may give evidence of their general *cha« 



When an ejectment is brought by the devisee of a 
copyholder, he must prove his own admission, and the 
admission of his testator ; (e) and these facts will be suf* 
ficiently estabfished, by producing the original entries 
on the rolls of the manor by tiie proper officer (winch 
entries the Courts will compel the lord to pemit 
his tenant to inspect,) (/) and proving the identity of 
the parties admitted, (g) without also producing the 

(a) Hands v. James, Com. 531. 3 £sp. 884. S. C. 4 Esp. 50. 
Croft V. Pawletty Stran. 1109. (f) Roe d, Jefferey v. Hicks, S 

(b) Ftrfe Alexander v, Gibson, 2 Wils. IS. Doe rf. Vernon v.Veraoo, 
Campb. 556. 7 East. 8. Ante, 64. 

(c) Lowe V. JoUiffe, BIk. 365. (/) Folkardti.Haiiet,BUc.l061^ 
Pike V. Badmering, dted Stran. The King «. Shelly, ST. R. 141. 
1090. Gilb. £vid. 69. B.NJ>. 264. (g) Doe d. Hanson v. Smith, 1 

(d) Doe d. Walker v. Stephenson, Campb. 197. 
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stanqped copies required by the stat. &5 Gea III. c* 
184. (a) The will of the deviaor omst likewise be 
prored ; bat as oopyhirid lands are not within ibe 
•tataieof firaojdb^ it will be sufficient to show a will ia 
writings (6) although it be neither signed by the ie»- 
tator, nor attested by any witnesses, (c) indeed even 
short notes taken by an attorney for tbe porpose of 
drawing up a will, where tbe party died before tbe 
will could be completed, have been held sufficient to 
pass copyhold premises, (d) 

It has been said, that any paper, which die Ecdeai^ 
astical Court would hold to be a wfll^ shall be soffit 
dent to pass a €opyhold,(e) and it is therefore usual 
to produce the probate^ as w^ as the origiaal paper<> 
writing; but this probate does not appear to be 
necessary, for it seems, that the courts of conanmi 
law may enter into the question, whether the paper 
amounts to a will, dlhoi^ no probate has ht fact 
been granted. (/) 

The Stat 66 Geo. III. c. 193, which dispenses with 
the necessity of the surrender of copyholds to the use 
of the will of the copyholder, has been held to extend 
to those cases only, where the surrender is merely 
fiNrmal; and therefore, where by tbe custom of a 
manor, a feme covert was allowed by will to pass her 



(a) Doe d. Bennington v. Hall, (<0 1 Ander. 34^ 85. 

la East S06. (tf) Canj V. Askew, S Bra Cfaa. 

(6) 32 Hen. VIII. c 1. Rq>. 58. 

(c) Nash V. Edmunds, Cro. £Uz. (/) Doe d. Smithv. SDUth, Peake 

100. Doe d. Cook v. Danvers, Evid. 456. 
7 East. 299. 
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copybolds, the same having been previously ^rren* 
dered by the husband and wife^ (the wife being 
eKamined separate and apart) and the wife sobse^ 
quently to the statute made her wtD, but without 
making a previous surrender^ the copyholds did not 
pass ; the surrender being matter of substaucey and 
requiring to be accompanied by the separate exanri-^ 
nation of the wife, (a) 

If the lessor be the legatee of a term for years, he 
must give in evidence the probate of the will, and 
prove the assent of the executor to the bequest ; for 
where a person bequeaths either specifically, or-geue^ 
rally, goods or chattels, real or personal, and dies, ti^ 
legatee cannot take them without tiie assent of the 
executors. (6) He must also prove the title of Ms 
testator, and show that he had a chattel and not a 
freehold interest in the premises; because when a 
party dies in possession, it is presumed that he is sei2ed 
in fee until the contrary is shown, (c) This is most 
commonly done by the production of the lease : but in 
a late case where the lessor put in an answer of the 
defendant to a bill in equity, in which the defend- 
ant stated, that ^^he believed the lessor was pos- 
sessed of the leasehold premises in the bill men- 
tioned,^ it was held, as against the defendant, sufficient 
evidence that the interest of the testator was onty a 
chattel interest, {d) 

When the lessor of the plaintiff claims under a 

(a) Doe d. Netherootc v. Bartle, 5 (c) Ante. 
B.&A.492. (d) Doe rf. Digty v. SteeJ, S 

(6) 1 Inst. Ill, (fl). Ante, 71. Campb.ll5. 
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\?fll, and the defendant onder a codicil, the validtty of 
which is the question between tbem^ the defendant, 
on admitting the tide of the lessor^ has a right to 
bc^n^ and to have the general reply, (a) 

Thirdly^ of the evidence necessary when a parfy 
daims the land ander an execution. 

When an ejectment is brought by a tenant by 
ekgity (fii) and the debtor is himself in possession 
of the land, the only evidence necessary is an ex< 
amined copy of the judgment roll, containing the 
award of the elegit, and return of the inquisition. 
But if the possession is in a third person, the lessor 
must either show that such third person came into 
possession under the debtor, and that his right to 
the possession has ceased, (c) or (should the party in 
possesion hold adversely to the debtor) be prepared 
with evidence of his debtor's title, (d) It is not neces- 
sary in any case to prove a copy of the elegit and 
inquisition, (e) 

The conusee of a statute merchant^ when the debtor 
is in possession, must prove a copy of the statute, of 
the capias si laicus, extent and liberate returned ; for 
although by the return of the extent an interest is 
vested in the conusee, yet the actual possession of 
that interest is acquired by the liberate, {f) The 

(a) Doe d. Corbctt v. Corbett, 3 8 T. R. 2. 

Camp. 368. (f ) Ramsbottom v. Brickburst, 9 

(6) Ante, 69. 109. M. & S 565. 

(c) Ante. (/) Hammond v. Wood, 2 Salk, 

{d) Doe d. Da CosU v. Wharton, 663. 
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tame proofs are idao neoMsary, when a tinrd per* 
son is in po8seasuNi» as in tbe case of a tenant by 
elegit, (a) 

When the ejectment is to recover lands taken in 
enecntion^ under a ^writ of JSeri fitcias^ on a judgment 
obtained against a tenaor, if the party in tbe oii^ 
ginal action^ in which the execution issues^ is the 
dainant, the judgment must be proved, (b) But 
the writ alone is a aaficient tifie to tfae vendee of the 
riieriff. (e) And where an assignment of a lease by 
deed laken in execution, was made by tfae under* 
sheriff in tbe name^ and under the seal of oflfoe of tbe 
sheriff^ it was held unnecessary to prove his an* 
tiiority. (rf) 

Fourthly, of tbe proofs to be given, when'the claim* 
ant is a parson. 

When a parson brings ejectment for the parsonage* 
house, glebe, or tithes, he must prove his admission, 
institution, and induction ; (e) but he need not show 
a title in his patron, for institution and indaotion, 
atthongh upon tbe presentation of m stranger, are 
sufficient to put the rightful patron to his quare 
impediL{f) 

Presentation maybe by parol, or by writing in 

(c) Ante, 301. (d) Doe d, James v. Brown, 5 B. 

(6) Doe d. Bland v. Smith, S & A. 243. 

Star. 199. S. C Holt. 589. (c) Snow d. Crawley v. Phillips, 1 

(c) Doe d. Batten v. Murless, 6 Sid. 220. 

M.&S. 113. Ei vide Doe d. Em- (/) B. N. P. 105. 
met V. Thorn, 1 M. & S. 425. 
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the nature of a letter to the bishop ; (a) in tiie latter 
case it oaay be proved by prodnctioii of the letter ; in 
the former by a witness who was present and heard 
it; but it cannot be proved by the person making 
the presentation, althoagh he were only grantee of 
the avoidance. (6) The ceremony of institution nay 
be proved by the letters testimonial <tf institution ; 
or by tiie official entry in the public register of the 
diocese, which ought regularly to reccMtl the time of 
the institution, and on whose presentation it was 
given. This entry, ther^^re, if regularly made, is 
proof of the presentatiou, as weUasof the institution. 
The induction may be proved, either by some person 
present at the ceremony, or by the indorsement on 
the mandate of the ordinary to induct, or by the 
return of the mandate, if any has been made, (c) 

Proof was formerly required that the claimant had 
read and subscribed the thirty-nine articles, according 
to the statute, and declared his assent and consent 
to all things contained in the book of eommon prayer; 
but this is no longer held to be necessary, unless 
some ground be laid by the defendant to show, that 
he has not complied with these requisites ; because 
the presumption is» that every man has conformed 
to the law, until there be some evidence to the 
contrary, (d) 

Entries made by a deceased rector in his books, 

(a) Co. Litt. 120, (a). B. N. P. (c) Chapman v. Beard, S Ans. 

105. The King v. Eriswdl, S T. R. 943. 

723. (rf) Powell V. Milburn, 8 Wils. 

(6) B. N. P. 105. 356. S. C. 9 Black. 85 1. 
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may be given in evidence by his successor^ (a) upon A 
question of tithes ; and he is also entitled to give in 
evidence such terriers as have been regularly made 
and preserved in the proper repository ; that is to say, 
such terriers as are signed by a church warden, or (if 
the churchwardens are nominated by the parson) by 
some of the substantial inhabitants of the parish, (6) 
and are found either in the bishop's register office, (c) 
or in the register of the archdeacon of the diocese, (d) 
It is not necessary that the terrier should be signed 
by the parson ; but, unless it possesses the marks of 
authenticity above mentioned, it cannot in general be 
received in evidence. But where a terrier was found 
in the registry of the dean and chapter of Lichfield^ 
it was admitted in evidence against one of the pre- 
bendaries, upon the principle that there appeared to 
be a proper connexion between the terrier, and the 
place where it was found, (e) 

An ejectment for a parsonage and glebe, will not 
be supported, by showing that the defendant entered 
and took the tithes belonging thereto ; because the 
tithes and the rectory are not the same. (/) 

When a lay impropriator brings an ejectment for 
tithes, the strict proof of title is to show that the 
rectory originally belonged to one of the dissolved 



(a) Glynn v. Bank of England, 1406. 
2 Vez, 38. 43. Roe d. Brune v. (d) Potts v. Durant, 4 Gwill. 

Rawlings, 7 East. 279. %90. 1 050. 1 054. 

(6) B. N. P. 248. Earl V. Lewis, (e) Miller v. Foster, 4 Gwill. 1406. 
4 Esp. 3. (/) Ilem v. Stroud, lAtcfa. 61. 

(r) Atkins v. Hatton, 4 Gwill. 
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iit(>iiasterie8^ and was granted by the crown to those 
utader whom he claims ; (a) but^ as deeds and instru- 
ments are liable to be lost^ length of possession^ and 
old deeds conveying tithes^ have been deemed suffi- 
cient evidence of title. (6) 

Fifthly^ of the proofs required^ when the action is 
brought by^'a guardian^ for the lands of an infant 

If the claimant be a guardian in socage, (c) he must 
prove the seizin of the person from whom his ward 
claims; (icT) the heirship of the ward; that he was 
under the age of fourteen years at the time of the 
demise in the declaration ; and that amongst those 
relations to whom the inheritance cannot descend, 
he lihnself is the next of blood to the ward, (e) 

If tb. ohim^t be a te^mentary goardian ap- 
pointed by stat. 12 Gar. II. c. 24. s. 8^ he mast proye 
the seizin of the father; the due execution of the deed 
or will, which appoints him guardian ; and the mi« 

^ • 111 

ndrity of the ward at the time of the demise. 

« 

Sixthly, of the proofs required by persons claimi^^ 
in a representative character, that is to say, by as- 
signees of bankrupts, or insolvent debtors, (/) and 
by executors and administrators, (g) 

Assignees of a bankrupt must prove the title of the 

(«) Fife Com. 651. (e) Litt Sec. 123. Doe d. Rigge 

(b) Rinaslon v. Clarke, 5 T. R. v. Bell, 5T. R.471. 
265, m mtis. (/) Ante, TO. 

(c) Ante, 66. ( g ) Ante, 67. 
(<0 Ante, 88. 
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bankrupt to the premises^ as when the bankrupt him- 
self is the lessor of the plaintiff; and if the lands are 
freehold, they must prove the bargain and sale to 
them by the commissioners, and its enrolment (a) 
Their representative character as assignees must be 
proved iu the same mauner, and subject to the same 
rales^ as in other actions, (b) 

The assignee of an insolvent debtor^ after proving 
the title of the insolvent, is only required to produce a 
copy of the record of the conveyance and assignment 
to such assignee, as filed in the Insolvent Court ; but 
such copy must be written on parchment, and pm> 
port to have the certificate of the provisioiud as- 
signee of the Court, or his deputy, indorsed there- 
on, and be sealed with the seal of the Court (c) 

When an ejectment is brought by a personal re- 
presentative, he must show his representative cha- 
racter by producing the probate of the wiU, or letters 
of administration, or the book of the Ecclesiastical 
Court, wherein tliey are entered, (d) in addition to the 
proof of his testator's, or intestate's, title. 

Seventhly, of the proo£s by mortgagees, (e) 

When the lessor of the phintiff is the mortgi^ee of 
the premises, and the mortgagor is himself the defend- 
ant, proof of the due execution of the mortgage deeds 

(a) £sp. N. P. 431.4S8. Do^d. ((Q Garret v. lister, 1 Iiev.25. £kien 

Mars^k v. Head, IS £ast. 57. v. KeddeU,8 East. 187. OnU. B. N. P. 

(6) 6 Geo. IV. c. 16. s. 90. 98. 108. 

(f) 7 Geo. IV. c. 57. s. 19 ; 1 Wm. (e) Ante, 60. 
IV. c. 38. s. 1. 
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is Ae only eridence reqaired. (a) If the ejectment 
be agaiost a third person^ who holds the mortgaged 
lands as tenant to the mortgagor^ it will be ne- 
cessary, in addition to the proof of the mortgage 
deeds^ to give evidence of such tenancy^ and either 
of its regular determination, or that it was created by 
the mortgagor subsequently to the execution of the 
mortgage deed, (b) Proof of the title of the mort- 
gagor is only necessary when the defendant holds the 
land adversely to such tide. 

The proofs are the same when the assignee of a 
mortgagee is the claimant, with the additional proof of 
the derivative title of the assignee from the mortgagee. 

Eighthly^ of the proofs by a lord of a manor^ and 
by copyholders. 

When a lord seizes the land as forfeited pra de- 
fectu teneniu, if he seize absolutely, he most prove a 
custom in the manor entitling him to do so ; but if he 
seize only quaiisque, the custom need not be proved ; 
and an absolute seizure unwarrranted by th ecustoro^ 
cannot afterwards be set np as a seizure quousque. (c) 
He must also prove that the regular proclamations have 
been made^ and in one report of Lord Salisbury's 
case, {c) it is said^ Aat the proclamations must be 
proved by vivd voce evidence^ and that the entry 
thereof on the court rolls is not sufficient ; but no 

(a) Ante, 106. R. 378. Doe d, Clark v. Trap- 

(&) Keech v. Hall, Doug. 31. paud, 1 Stark. 281. 

Thunder d. Weaver v. Belcher, 3 (c) Lord Salisbury's case, 1 Lev. 

East 449. Birch t\ Wright, IT. 68. S. C. 1 Keb. 287. 

X 2 
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meotion is made of this point id the other report of 
the same case^ nor does it appear in a modem similar 
decision^ that any evidence of this natare was re* 
quired, (a) 

When the lord of a manor brings an ejectment 
for a forfeiture^ he must prove that he was lord at 
the time of the forfeiture committed (unless the act of 
forfeiture destroys the estate, in which case, the heir 
of such lord may also take advantage of it,) (b) and 
that the person, who is alleged to have committed the 
forfeiture, has been admitted tenant on the rolls of the 
manor. Proof of the admittance of the father, and 
of the descent to the copyholder as son and heir, and 
payment of quit-rents by him, will not be sufficient 
evidence: the tenant must be himself admitted, for 
nothing vests in a copyholder which he can forfeit^ 
before admittance and entry. The act of forfeiture 
must of course also be proved ; but proof is not re- 
quired of the presentment of the forfeitore, nor of 
the entry^ or seizure of the lord ; (c) nor will the 
defendant be allowed^ having been admitted and 
done fealty, to show that the legal estate was not in 
the lord at the time of admittance, (d) 

A lord of a manor cannot maintain ejectment for 
mines upon his manor, without proof that he has 
been actually possessed of them within the last twenty 

(a) Doe<2.Ttowtv. HeUier,ST. 11 East 56. B.N.P. 108. Ei vide 

R. 1«8. Watk. Ck>py, V. i. 384 to85S. 

(6) Ante, 61. {d) Doe d. Nepean v. Buddoi, 5 B. 

(c) Roe d Jefireys v. Hicks, 9 & A. 636. 
Wils. IS. Doe d. Foley v. Wilson, 



c. 
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years ; becaose they are a distinct possession from 
ibe manor^ and may be of different inheritances, (a) 
And a verdict in trover, for lead dug out of them^ 
will not be evidence of the possession of the mines ; 
for trover may be brought on property without pos- 
session. (6) 

The doctrine of presumption extends to copyhold 
lands, and upon proper evidence an enfranchise- 
inent of them may be presumed even against the 
crown, (c) 

When an ejectment is brought by the surrenderee 
of copyhold lands^ he must prove the surrender to 
his use^ and his subsequent admittance ; but it is 
immaterial whether the admittance be before or after 
the day of the demise in the declaration, (d) 

But where the lessor claims as heir> or under a 
grant of a reversion by the lord expectant on a life 
estate, proof of admittance is unnecessary, {e) 

When the lessor of the plaintiff is the lessee for 
years of a copyholder^ he must^ after proving his 
lessor's title^ show either a special custom in the 
manor, allowing the copyholder to make leases for 
years, or that the licence of the lord was obtained 
before the lease was granted. (/) 



(a) Richv. Johnson, Stran. 1148. (e) Ante, 64. Roe d. Cosh «. 

(6) R. N. P. 109. Loveless, S B. & A. 458. 

(c) Roe d» Johnson v. Ireland, (/) Co. Copy.s.51.2. Watkins 

U East 230. on Copyhold, SO. 
(</) Ante, 64. 
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We mast now consider the proofs required when 
a privity exists between the defendant and lessor of 
the plaintiff^ or those under whom he claims. 

When such privity exists, the claimant instead of 
proving his title, must show the existence and termi- 
nation of the privity ; for a privity will not . be 
presumed to exist without proof, but being proved 
the presumption is in favour of its continuance* 
Thus, if the defendant be let into possession pending 
a negociation for a purchase or a lease, proof most 
be given that he was so let into possession, and that 
the negociation was broken off before the day of the 
demise in the qectment (a) In like manner if be 
has become tenant at will of the premises, the lessor 
must show how be became so, and that the will was 
determined by demand of possession or otherwise, and 
so forth, (a) 



When the relation of landlord and tenant regolarly 
subsists between the parties, or those under whom 
they claim, which is commonly the case in ejectments 
of this nature, the tenancy may be determined as we 
have already observed, (6) in three several ways. 
First, by the efflux of time, or the happening oi a 
particular event. Secondly, by a notice from the 



(a) Ante, 121. — In a case, where 
the landlord by his ovm negli- 
gence, suffered a third person to 
recover in cyectment against his 
tenant, who held under a lease, 
and who attorned to such third 
person, the Court of Chancery re- 
strained the tenant from setting up 



the lease against an ejectment about 
to be brought by his landlord, al- 
though only one year and three 
quarters of the term was unex- 
pired.— Baker V. Meliish, 10 Vei. 

544. £^ vu/e Doe <{. PoweU «. King, 
Forrest 19. 
(6) Ante, 104. 
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landlord to the tenant to deliver up the possession^ or 
vice versd ; and^ thirdly^ by a breach on the part of 
the tenant of any condition of his tenancy^ as by the 
non-payment of rent, or non-performance of a cove- 
nant 

When the tenancy is determined by the efflux of 
time^ if the demise be by deed^ or other writing, the 
lessor has only to prove the counterpart of the lease 
by one of the sabscribing witnesses ; and it is not 
necessary that he should have given notice to the 
tenant to produce the original lease^ to enable him so 
to do. (a) If there is no counterparty notice to pro- 
duce the original lease should be given, and then, but 
not otherwise^ the claimant will be entitled^ if the ori- 
ginal lease be not produced^ to give secondary evi- 
dence of its contents. If the demise be by parol^ the 
agreement may be proved by imy person present at 
the making of it ; but if it should appear on the trial 
by the witnesses on the part of the plaintiff, that a writ- 
ten agreement has at any time been drawn up between 
the lessor, and the party under whom the defendant 
came into possession, it must be produced by the 
plaintiff. (6) It is not necessary for the lessor to prove 
tliat he, or those under whom he claims, has received 
the reserved rent within the last twenty years, (c) 

Where the tenancy is determined by the happening 
of a particular event, the lessor must of course also 



(«) Roe d. West v. Davis, 7 EasL 6 Bing. 533. 
363. (r) Orrellv.Maddox,RuDn.£Ject. 

(6) Fenn d Thomas v. Griffith, Appen. 4:»8. 
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prove, that flie event, upon whieb the tenanry is to 
determine^ bas happened. 

When the tenancy expires by reason of a notioe to 
quit, the lessor must prove the tenancy of the defend*- 
ant, the service of the notice and its contents^ (and if 
given by an agent, the agent's autbority^X^) ^^^ ^^ ^ 
notice and the year of the tenancy expire at tlie aamt 
time. When also the notice is for a shotter period 
than half a year, or expires at any other period tban 
the end of the year of the tenancy, it wfll be neoei^ 
sary to show the custom of the country where the 
lands lie, or an express agreement, by which such no^ 
tiee IS authorised, (p) 



The tenancy of the defendant is commonly ad- 
mitted, and may be proved when necessary, if ae 
direct evidence can be given of the demise, by de- 
clarations on the part of the tenant, the fact of pay- 
ment of rent (and it is advisable to give the tenant 
notice to produce his receipts) or the like. 

The service of the notice, (c) and the autbmrity te 
aetre it, will be proved by the person who delivered 
it to the tenant ; but if there is a subscribing witness 
thereto, such subscribing witnessmustalsobeoalled,(^ 
although it should happen that he only witnessed the 
signature of the landlord, and did not deliver the 
notioe himself. The contents of the notice may be 
proved by a duplicate original, which should be com* 

' (a) Ante, 196. (d) Doe. d. Sykes v. Duiafgid, 

(6) Ante, 140. 2 M. & S. 62. 

(c) Ante, 133. 
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pared with the notioe actually seved^ by the party 
serviog it ; but if this precaution is not taken, pard 
evidence may be given of its contents ; and it is not 
necessary in either case, to give the defendant notice 
to produce the original in bis possession, {a) 

When the notice is given by an agents it must be 
«bown that he was vested with his authority at the 
time the notice was given. (6) And where two or 
more johit tenants, 8&c., are lessors of the plaintiff, 
and a notice to quit is given by one or more in the 
name of all, although they all afterwards join in an 
ejectment, it will not be presumed, from that circum- 
stance, that an authority was originally given by the 
parties not joining in the notice, to their co-tenants,(c) 
But where a notice to quit was given by the 
steward of a corporation, it was presumed, inasmuch 
"M he was an officer of the corporation, that he had 
an authority to give tiie notice, (ji) 

When the tenant has been long in possession of 
the premises, it frequently becomes extremely difficult 
to prove the time of his original entry; but never- 
theless, some evidence must be given, from which the 
jury may presume that the time of the expiration of 
the notice and of the year of the tenancy are the 
same, or the plaintiff will be nonsuited. 

If the tenant has been applied to by his landlord 
respecting the time of the commencement of his te- 

(a) Joryv. Orchard, S B.& P.41. (iQ Roe d. Dean of Eocbester». 
{h) Ante, 136. Peaioe, 2 Campb. 96. 

(c) Ante, 1S6. (note h.) 
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tiatioy, and has informed him that it began on a cer- 
tain day, and in oonsequence of such informatioa, a 
notice to quit on that day is given at a subaequefnt 
period, the evidenoe is conclusive upon the tenant^ 
and he will not be permitted to prove that in point of 
feet the tenancy has a diJQTerent conmiencement : ncn* 
is it material whether the information be the result of 
design or ignorance, as the landlord is in both in- 
stances equally led into an error, (a) When also the 
tenant at the time of the service of the votke asaentB 
to the terms of it, he will be precluded fiom showing 
that it expires at a wrong time. But such assent 
mast be strictly proved; and in a case where the 
party made no objection to the notice at the time of 
its delivery, but said, ^^ I pay rent enough already, it 
is hard to use me thus '/' it was held that these cir- 
•ounstances were not sufficient to prevent him from 
showing the time when the tenancy acfaially com- 
menced, (b) 

When a notice to quit upon any particular day, is 
served upon the tenant personally, if he read its con^ 
tents, or they be explained to him, without any ob- 
jection being made on bis part, as to the time of the 
expiration of the notice, it will be primd faae evi- 
dence of a holding from the day mentioned in the 
notice, (c) In like manner, a receipt for a year's 
rent up to a particular day, is primd facie evidence 



(a) Doe d. Eyre v. Lambley, 3 (c) Thomas d, Joues v. Thomas^ 

£^. 656. % Campb. 647. Doe d. ClargeB v. 

{b) Oaksqpple d. Greea v. Copoua, Foster, 13 East 405. Doe d. Lei- 

4 T. R. sai. cester v. Biggs, S Taunt 109. 
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of a holding from that day. (n) But if the notice be 
not delivered personally, or be not read over or ex<- 
plained to the party, no such presumption will arise, 
aldiough a contrary doctrine was formerly main** 
tained. (6) When also the notice is to quit generally 
at the expiration of the current year of the tenancy^ 
&€. (c) no presumption can arise, as to the time of 
the commencement of the tenancy, from a personal 
delivery to the tenant. But where a general notice 
was delivered on the 23d of March, to quit at the 
expiration of the current year, &c. and on the Ifltfa of 
January following, a declaration in ejectment was de- 
livered to the tenant, laying the demise on the 1st of 
November, and the tenant on the receipt of this d&- 
claratioh made no objection to the notice to quit, nor 
set up any right to the possession of the premises, 
but said he should go out as soon as he could suit 
himself with another house, it was ruled by Lord 
Ellenborough, G. J« that the defmidant^s declaration, 
when served with the ejectment, was evidence to go 
to the jury, whether the holding iflas a Michaelmas 
holding, and the jury found a verdict for tiie land- 
lord, (d) And in a case where the notice was de- 
livered on Sept 27, to quit ^* at the expiration of the 
term for which you hold the same,^' which notice was 
served personally upon the tenant, who observed, 
^ I hope Mr. M. does not mean to turn me out," 
Holroyd, J. permitted the lessor to prove, that it was 
the general custom, in that part of the country where 

(a) Doe d, Castleton o. Samuel, 3 Caropb. 387. 
5 Esp. 174. (c) Ante, 142* 

(b) Doe (L Puddicombev. Harris, (d) Doe d. Baker v. Wombweli, 
1 T. B. 161. Doe d Ash v. Calvert, 2 Campb. 559. 



316 OP TRfi ISyi&EKOB 

tbe deiiMed lands lay, to let the same from Lady^iay 
to Lady*day^ and that the defendant's rent was due 
at Michaelmas and Lady-day respectively^ and di- 
rected the jary to presame, that this tenancy^ fike 
other tenancies in that part of the country, was a te- 
IMMcy from Ladywlay to Lady-day. (a) 

When the ejectment is brought upon a daase of 
re-entry for non-payment of rent^ if the proceedings 
are at common law^ the lessor must prove the lease^ 
or counterparty (b) and that the rent has been de- 
manded wkh all the formalities mentioned in a pre- 
ceding chapter, (c) If tbe case falls within the paro^ 
visions of the statute 4 Geo. II. c« 28, instead of 
proving a demand of rent^ he must show that six 
months rent is in arrear^ and that there is not a suf- 
ficient distress upon the premises, (d) In order to 
prove the latter fact^ evidence must be given that 
every part of the premises has been searched ; and 
in a case where the party who was abotit to make tbe 
distress^ omitted to enter a cottage upon the premises^ 
the Court considered the search insufficient, (e) But 
if the lessor show that he was prevented by tbe de- 
fendant from entering on the premises^ proof that 
there was no sufficient distress will be diseased 



(a) Dot d Mikies «. Lamb^ Not- (^ Ante, 1AC» 

ting^iain Summer Assizes, 1817.— (e) Doe d. PoweU v. King, For- 

MS. rest. 19. 

(b) Roe d. West v. Davis, 7 £ast. (/) Doed. Chippendale v. Dyson, 
363. 1 M. & M. 77. 

(c) Ante, 160. 
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The search nmrt^ of coanse^ be iMde after ihe 
time when the rent becanae dae, and alao after the 
expiration of the time when it was payable to savie the 
forfeiture ; (a) bnt it is not necessary for the pkiatiff 
to prove that there was no saffioient distress iiponthe 
premises^ thronghoat the whole period of time dnribg 
winch the rent has been in arrear. If he proves that 
en any one day^ from the time wh^i the rent beoaEme 
dae^'io the day of the demise in the declaration^ there 
was no sofficient distress, it wfll entitie him to a ver«* 
diet. And even if he proves an insufficient distress^^ 
onaome day i{/3f€r the day of the demite; as, iot gslh 
ample, on some da^ in May, (the demise being laiil 
On May 2^ it will be saffioient primd fmie evidence 
to ^aU opon the defendant to show, that there woa 
a sufficient distress upon the premises within the termsr 
of the proviso, (b) 

It is not necessary that the amount of rent proved to 
be due, should correspond with the amount stated ha 
the particulars of breaches delivered by the plaiatiff;(tf) 

When the ejectment is for the breach of any other 
covenant, the lessor must show the covenant bmken^ 
by the same evidence as in an action of covenanfc;r 
and if he has been ordered by the Court to give tortike 
tenant particulars of the breaches upon which he 
means to rely, he will be precluded from giving in 
evidence different breaches from those eoniained in 
the particulars. 

(a) Ante, 161. (c Tcony d, Gibba «. Moody, 3 

(() Doe d. Smalt v« Fuohau, 15 Bing. S. 
£ast.S86. 
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In an ejectmimt on a proviso for re'-entry, for breach 
of covenant not to assign or let tbe premises, it was 
ruled by Lord Alvanley^ C. J., that if a person was 
fiMind in possession acting and appearing as tenant, 
it was sufficient primd facie evidence of an ondeiw 
letting to can upon tbe defendant (tbe lessee) to Aow 
in what character snch person was upon tbe pre^ 
mises ; and that tbe declarations of sacb person were 
admissible in evidence against the lessee, (a) But in 
a subsequent oase, upon similar evidenoe of posses* 
stoo^ (aocoBipanied^ indeed^ by a deolaratkni of tbe 
party thai be bad taken tbe premises jfrem a third per- 
S4»i> but which does not seem to form tbe greund of 
tbe decision) Liord Ellenborougb» C. J., cNrected a 
nonsuit; observing* that upon sacb evidence, turn 
mmstaf, that tbe party was not a tortioiis intruder* 
that it was incumbent on the lessor to prove that tbe 
lessee had either assigned or let, and that the evi. 
deoea prodMed would not be aoficient. even if the 
ks/iee bad covenanted ma fy^ pari with tie po$9esh 
eioM, (b^ 

If tbe cbumant is tbe assignee of tbe reversion, 
after feo/nmg the forfeiture, evidence mast be given 
that be was entitled to the reversion at the time the 
ibrfeitwe was camaritted, (c) and if possible of tbe 
mesoa assignments fipom tbe original lessor. TheM 
saesne assigaments^ bowever, will be presumed, if tbe 
original kase be for a bag tsr»» and tbe possession of 
the assignee has continued for a consideraUs time, (d) 

(a) Doe d. Hiodky v. Rkkaibyy (c) Ante, 7S. 
5 £sp. 4. (d) Earl d. Goodwin «. BftHer, 

(/i) Doe V. Payne, 1 Star. 86. Bik. 198a 
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Lastly ; Of the evidence on the part of the de- 
fendant. 

The principle that a claimant in ejectment must 
recover on the strength of his own title^ is now so 
clearly established that little can be said respecting 
the evidence necessary on the part of the defendant 
The lessor of the plaintiff must always^ in the first in- 
stance^ make oat a clear and substantial possessory 
title to the premises in question ; and the defendant's 
evidence is altogether confined to falsifying his ad* 
versary's pnx^, or rebutting the presumptions which 
may arise out of them. He needs not show that be 
has himself any claim whatever to the premises, nor 
even give evidence oi a title in a third person ; it ia 
sufficient if he make it appear to the jury, that a leg^X 
and possessory title does not subsist in the plaintifiPs 
lessor. Thus, when the lessor daims as heir, he may 
show a devise by the ancestor to a straager ; that by 
a particular custom another, and not the daimant^ ia 
the heir; that the claimant ia a bastard; or aiqr other 
circumstances which will invalidate bis title. In like 
manner when the lessor claims as devisee, the de« 
fendant may diow, that the will wais obtained by 
finaud ; that it was not duly executed ; that the testn- 
tor was a lunatic ; and so forth. And as the same 
principle holds^ whatever be the title of the elaimaat, 
any particular directions respectii^ the defendaaf a 
proofs are altogether unnecessary. It is suffioieiit to 
observe generally, that the defendant's evidence tm* 
tirely depends on the nature of the proofs advanced 
by the plaintiff's lessor, and need in no <nise to be 
extended beyond the rebuttal of them. 
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CHAPTER XI. 
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Cfthe Ttial and subsequent Proceedings. 

_ ■ , t 

TttB claims of the several parties being prepare<} 

for the decision of a jury, by means o^ the fictions, ^ 

conditions and proofs, described in the preceding 

chapters, the trial with its incidents, and the sub3e- 

qoent proceedings, will how occiipy our attention. 

The death of the lessor of the plaintiff, although 
he be only tenant for life, will not abate the action, 
nor can it be pleaded ptds darrien continuance ; be- 
oanise the right is supposed to be in his lessee, (the , 
ptaintifi^) who may proceed for the damages occa- 
sioned by the supposed ouster, although he cannot 
obtain possession of the land ; (a) but a trial of this 
nature is unknown in practice, for the damages in 
ejectment are only nominal, and if the plaintiff be 
nonsuited from tbe refusal of the defendant to appear 
at the trial, the executor of the lessor will not be en- 
titled to his costs^ for the consent rule is merely per- , 
sonal. (6) 

(fl) Ihnistout d. Tumer o. Grey, (6) Thnistout v.BedWell, 2 Wil9.7« 
Stimn. 1056. 



OP THB TRIAL. 321 

If the defendant refuses at the trial to appear^ and 
confess lease, entry^ and ouster, the plaintiff must be 
nonsuited, unless the action be at the suit of a land- 
lord against his tenant, in which case it is optional 
with the lessor of the plaintiff to be nonsuited, or 
proceed with the trial. If he adopt the latter course, 
he must produce the consent rule and undertaking 
of the defendant (which by stat I Geo. IV • c. 87. s. 
3, is made evidence of lease, entry, and ouster,) and 
prove that the tenant, or his attorney, has been 
served with due notice of trial ; and he will then be 
enabled, after proof of his right to the demised pre«< 
mises, to go into evidence, and recover the amount of 
the mesne profits, accruing from the day of the deter- 
mination of the tenant's interest, to the time of the 
verdict, or to some preceding day, to be specially 
mentioned therein. 

The landlord has also, by the same statute, a like 
privilege with regard to the recovery of the mesne 
profits, in case of the appearance of the tenant at the 
trial ; but the statute does not extend to cases in which 
the relation of landlord and tenant does not exist 

« 

By the stat. 1 Wm. IV. c. 87. s. 38, the preside 
ing judge is authorized in all cases of trials of eject- 
ments, when the verdict shall pass for the plaintiff^ 
or be shall be nonsuited for want of the defendants 
appearance to confess lease, entry, and ouster, to oer^* 
tify on the back of the record that a writ of posses- 
sion ought to issue immediately, and such writ shall 
thereupon issue, (a) 

(o) Appendix, No. Sf « 
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The judge is also aatborized when the rule re- 
quired by stat. 1 Geo. IV. c. 87. s. 1, has been en- 
tered into by the defendant, (a) to stay the execution 
of the judgment, absolutely, until the fiflh day of the 
ensuing term^ if he shall think the finding of the jury 
was contrary to evidence^ or that the damages were 
excessive ; and is compelled so to stay the execu- 
tion^ upon the requisition of the defendant, upon his 
undertaking to find^ and within four days from the 
trial actually finding security, by the recognizance of 
himself and two sufficient sureties in such reasonable 
sum as the judge shall direct, not to commit any 
waste or wilful damage, or sell, or carry off any 
standing crops, hay, straw, or manure, from the pre* 
mises, from the day of the verdict until the day of 
execution, {b) 

When the plaintiff is nonsuited, from the defend- 
ant's refusal to appear and confess, the cause of the 
nonsuit should be specially indorsed upon the posteny 
in order to entitle the plaintiff to have his costs taxed 
and allowed, upon the consent rule ; (c) and also to 
enable him (in case the judge should refuse under 
Stat 1 Wm. IV. c. 70. s. 38,) to have judgment en- 
tered against the casual ejector, {d) 

With respect to the time of entering this judgment, 
a considerable difference prevails between the practice 
of the Court of King's Bench, and of the Common 
Pleas : the judgment being signed, and the execution 

(a) Ante, 246. (d) Turner v, Barnaby, Salk. 259. 

(6) 1 Geo. IV. c. 87. s. 3. App^n. No. 33. 

(c) Ante, 232. 
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taken oiit^ in the latter Gonrt^. immediately after the 
entering of the nonsnit^ and^ in the former, not until 
the day in bank when the postea should be returned ; (a) 
and it is to be regretted that two of the superior courts 
should differ on a point so essential to the regular 
administration of justice. 

If there be several defendants, and some of them 
refuse to appear and confess^ it is the practice to pro- 
ceed against those who do appear^ and enter a verdict 
for those who do not^ indorsing upon the postea, that 
such verdict is entered for them^ because they do not 
appear and confess ; and the plaintiflPs lessor will then 
be entitled to his costs against such defendants^ and 
to judgment against the casual ejector for the lands 
in their possession. (6) 

If there be any material variance between the issue 
and the record^ it seems that the defendant should 
nevertheless appear at the trials and afterwards move 
the Court to set aside the verdict for the variance ; (c) 
because if he do not appear^ he is out of courts and 
cannot aftierwards properly move to set aside the non- 
suit; yet, upon a motion of this nature, the Court 
did^ in one case^ grant the rule upon payment of 



(<() Doeii. Palmenton v. Copelaod, 
et ThrogmortOQ d. Fairfax v. Bent- 
ley, *i T. R. 779. Doe d, Davies v. 
Roe, IB. &C. 118. 

(6) Claxraore v, Searle, Lord 
Raym. 7«9. B. N. P. 98. Formerly, 
if some of the defendants did not 
appear, the plaintiff was nonsuited 



as to all, because oil the defend- 
ants not admitting the demise^ he 
could not maintain his declaration. 
The present practice was adopted 
in the reign of William III. (Had- 
dock*s case, 1 Vent. 355.) Fagg v. 
Roberts, 2 Vent. 195. 
(c) Ante, 273. 

y2 
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costs^ (a) and io another case stayed the proceed*- 
ingfs. (6) 

In a case where the demise was laid on a day not 
come at the time of the trial, the defendant was not- 
withstanding obliged to confess, as the plaintiff would 
otherwise have been nonsuited, and have been en* 
titled to judgment against the casual ejector, (c) 

If the property litigated be of great value, and 
difficulties are likely to arise in the course of the trial, 
the Court will grant a trial at bar ; and the motion for 
this purpose may be made by either party. But the 
mere value of the premises, (d) or the probability of 
a protracted trial, will not be suffbient to induce the 
Court to grant the application ; dificuUy must con- 
cur ; and therefore the motion must be supported by 
an affidavit, stating ^ the value per annum of the 
estate ; that many witnesses are to be produced on 
each side ; that the title of the lessor of the plaintiff 
will depend, as the case may be, on an intricate course 
of descent, or the legal operation of deeds ; that va- 
rious points of law, and other questions, will neces- 
sarily arise at the trial ; and that tiie cause therefore 
should be tried at the bar of the Court, by a special jury 
of the county where the estate lies, if the Court shall 
so think fit, and not before any one judge of assize." 

It has been said, that the rule is not to allow a trial 

(o) Jones d. Thcunas v. Hengest, Small d. Baker v. Cole, Burr. 1169. 

Barn. 175. (d) Lord Sandwich's case, Salk. 

(6) Law V. Wallis, 1 Barnard, 156. 648. 
(r) Anon. Ld. Rayin. 798; et 



or THE TRIAL AT BAR. 326 

at bar id ejectment, unless the value of the lands be 
a hundred pounds per annum; (a) and in some 
authorities it is laid down, that it is not sufficient 
to swear generally, that the cause is expected to be 
difficult, but that the particular difficulty, which is 
expected to arise, ought to be pointed out, to enable 
the Court to judge whether it be sufficient. (6) And, 
in a late case, the Court refused a trial at bar, on 
the mere allegation of length, and probable questions 
of difficulty in a cause respecting a pedigree, (c) 

In other actions, a rule for a trial at bar is never 
granted before issue joined ; but as the issue in eject- 
ment is very seldom joined until after the end of term, 
when it would be too late to make the application, the 
motion in this action may be g^nted even before 
appearance, {d) 

As the granting of a trial at bar is a favour con- 
ferred upon the applicant, the Courts exercise the 
power of annexing equitable conditions to their grant. 
Thus where, on an application made by the defend- 
ant for a trial at bar, it appeared, on showing cause 
against the rule, that the lessor of the plaintiff was un- 
able to bear the expense, and that one of his witnesses 
was above eighty years of age, who might die before a 
trial at bar could be had; the Court granted the ap- 
plication, but said, that as it was a favour asked by 
the defendant, they would lay him under terms, (hat 

(a) Goodright v. Wood, 1 Barnard, Goodright v. Wood, 1 Barnard, 141 . 

141. (c) Tidd, 768. 

(6) Rex V. Burgesses of Caer- ((/j Roe i. Cholmondley v. Doe, 

martbeo, Say 79. S Lil. P. R. 740. Bam. 455. 
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if be sacoeeded, he should only have nisi prius costs, 
but if the lessor of the plaintiff were to succeed he 
should have bar ODsts^ and that the old witness should 
be examined on interrogator!^^ and her deposition 
read^ if she should die before the trial. It was also^ 
by consent, made part of the rule, that the cause 
should be tried by a Middlesex jury, instead of one 
from Norfolk, where the premises were situated, (a) 
And in another case, where the lessor of the plaintiff 
had had a rule for a trial at bar, but having laid the 
demise by a wrong person, had discontinued the ac- 
tion, and brought a new ejectment ; the Court would 
not grant him a second rule for a trial at bar, until he 
had paid the costs of the former ejectment (6) 

After verdict the successful party is of course enti- 
tled to the judgment of the Court ; and, unless when 
the statutes 1 Geo. IV. c. 87, and 1 Wm. IV. c. 70, pro- 
vide otherwise, the same time is albwed to the other 
party to move for a new trial, or an arrest of judg- 
ment, in ejectment, as in other actions. 

The Courts will seldom grant a new trial in gect- 
ment, when the verdict is given for the defendant, be- 
cause all parties remaining in the situation they were, 
previously to the commencement of the action, the 
claimant may bring a second ejectment without sub- 
jecting himself to additional difficulties ; but this prin- 
ciple does not apply when the verdict is given against 
the defendant. The possession is then changed. 
The defendant in the first ejectment becomes the 

(a) Holmes d. Brown v. Brown, (A) Lord Coningsby's case, Stran. 
Doug. 437. 546. 
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plaintifl^s lessor in the second^ and is obliged to give 
evidence of his own title^ instead of merely rebutting 
the claim set up by his opponent ; and as this is a 
point of material consequence to him^ ^ the Courts (to 
use Lord Mansfield's words) rather lean to new trials 
on behalf of defendants in the case of ejectments, 
especially on the footing of surprise." (a) 

Of the Judgment. 

By the judgment in ejectment^ the plaintiff^s lessor 
obtains possession of the lands recovered by the ver- 
dict, but does not acquire any title thereto, except 
SHch as he previously had. If^ therefore^ he has a 
freehold interest in them, he is in as a freeholder ; if 
he has a chattel interest^ he is in as a termor ; and if 
he has no title at all, he is in as a trespasser^ and 
liable to account for the profits to the legal owner^ 
without any re-entry on his part : (6) the verdict in 
the ejectment being no evidence in a subsequent ac- 
tion^ even between the same parties, (c) Since, tiien, 
the claimant has a mere possession given to him 
by the judgment, it may be asked how he can become 
seized according to his title if he have more than a 
chattel interest in the land. This is effected by ano- 
ther fiction. It is a rule of law^ that when a man 
having a title to an estate comes into possession of it 
by lawful means^ he shall be in possession according 
to his title; and therefore when possession is once 



(a) Clymer v. littler, 1 Blk. 345. Burr. 60. 90. 114. 

d48. (c) Gierke v. Rowell, 1 Mod. 10. 

(b) Taylor d. Atkins v. Horde, 
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given by the aberiff^ the panuakNi and titte are wad 
^ uiHte, and tb« plaintiff's lessor holds the lands ac^ 
cording to the nature of his interest in them. 

As the jndgment is gronnded on the verdict^ it oi^fat 
not to be entered op for mors knd, or for diierenA 
parcels^ than the defendant was found guilty fAhj the 
verdict^ though a yariance between the verdict and 
judgment^ occasioned by the misprision^ or defiialt» of 
the clerk* in entering the judgment, is not fiitid, bul 
fpay ^ amended by the Court, even after a writ eif 
eiTor brought* (a) 

The Courts, indeed^ after judgment, make every 
possible intendment in.iavour of the daimlmi; aodtf 
the titl^ declared on «aa by any meantii be soppobed 
to ei^t» consistently with the jadgmuot, such judg^ 
ment will be supported. Thus, where two demoaeft 
were laid^ by different lessors, of the same psemisei 
fat the same term, both as to commoioement and dOr- 
rf^n> and the judgment was that the fdaintiff recoi** 
vev Itt9 terms in the premises ; mid it was objeded^ 
that both lessors could not have a title to demise the 
whole ; and that therefore there was an iacovsisteney 
m the judgment^ and that it did not appear which of 
the lessors' rights was established ; the Court affirmed 
the judgment; beoause^ after a verdict^ a barapossi- 
bilil^ of title consistent with the judgment is sufficient^ 
and the^ two lessors might have been joint tenants, 
and yet refuse to join in a lease, {b) In like manner 



(a) MssoD v< FoXy Cfow Jac 631. (fr) Moms v. Bany^ StiWL 
Appendix^. No. 34.. 1180. Ante, 8Q9. 
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whwe the dedaimtion eentaioed two distinct demises^ 
by two different leasers^ of two distinet undmded 
thirds, and judgment was giTentbat the plaintiff *^do 
recover his said terms^ and on error it appeared 
(fhun- the «&cts stated in a biH of exceptions ta the 
jodgei's directions on a point of taw)^ that the ejeet-^ 
ment respected only one undivided third, the judg^^ 
tent wias held well enough, when the point was only 
taised on a bill of exceptions, and senMe that it woaM 
have been well even on a special verdict (a) Upon 
the same principle, when in an ejectment on two 
several demises of two separate parcels of lands, liic! 
judgment was entered, that the plaintiff do recover his 
Usrm^ and an ofajeetiott was takte, tbatit should have 
itoiUy that the plaintiff do recover his termsy the Court 
teid t^ey would extend the word term to his term in 
A^ andhia term, in B., and aflbrmed the judgment (6) 
And where the eyeotmeat was upon two demises, by 
dificrent lessors^ and the second demise was ^^ of the 
qfbrtSQid premises,^ and judgment was entered fbr 
the plasntiff as to the first demise, and the defendant 
aft to the other ; and it was objected, that from not 
stating the second demise to be of ^ other premises/^ 
the judgments were contradictory to each other, in- 
asmuch as the defendant was put without day, as to 
llie same premises for which the plaintiff recovered, 
the Court aflSirmed the judgment, and construed ths 
aforesaid premises which the second lessor demised 
to mean the term in the premises, (c) So also» where 
the plaintiff in ejectment declared upon two demises 



(b) Rowe d, Boyce v. Power, S (6) Womll v. Beot, Stran. 835. 
N. R. 1. 35. (c) Fisher o. Hughes, Stran. 908, 
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of sereral lands^ by several parties^ bat laid only one 
habendum^ namely habendum tenementa pr^Bdicta, so 
demised by the aforesaid several parties^ for seven 
years, and it was assigned for error, that the declara- 
tion was ill for want of another habendum ; for that 
the verdict was general, and it was uncertain to whidi 
d^nise the single habendum related, the Coart held 
that reddendo singula sin ffu&s, it was well enough, (a) 
Where also the declaration was for lands, and com- 
mon of pasture generally, without stating the common 
to be appendant, or appurtenant, it was intended after 
verdict, on a writ of error, to be such common as 
ejectment could be maintained for. (b) And where the 
ejectment was for one messuage, or tenement, and 
four acres of land to the same belonging, iSkte words 
** to the same belonging'^ were held to be void ; for 
land cannot properly belong to a house, and then it 
is a declaration of a messuage. or tenement, and four 
acres of land, which though it be void for the tene- 
ment, is good for the land ; for which the plaintiff, 
upon releasing the damages, had judgment, (c) 

Upon a similar principle, where the plaintiflf, in the 



(a) Sleaboume v. Bengo, 1 Ld. 
Raym. 561. Moore v. Fursden, 2 
Vent. 214. S. C. Carth. 224. S.C. 
Comb. 190. 

{b) Newman v. Holdmyfast, 
Stran. 54. Ante, 19. 

(c) Wood V. Payne, Cro. EHz. 
isa. In an old case, where the 
plaintiff declared on a lease of a 
house, ten acres of land, twenty 
acres of mcadowy and twenty acres 
of pasture, by the name of " a 



house and ten acres of meadow, be 
the same more or less,'* and had a 
verdict, the judgment was arrested; 
because the declaration was so un- 
certain and repugnant, that eren 
the verdict could not help it, the 
land mentioned in the declaration 
being so different &om that men- 
tioned in the pernomen. {Anon 
Yelv. 166.) But gtutre if such a 
verdict would not now be good fur 
the ten acres ? 



OF TflB JUDGMENT. 331 

first year of the reign of Geo. IIL declared upon a 
demise of the thirty-third year of that reign, the 
Court held that it was well enough after verdict, be* 
cause it was only a title defectively set out^ and there 
could be no doubt but that a proper title was proved 
at the trial, {a) 

If the plaintiff obtain a verdict for the whole pre- 
mises demanded^ the entry of the judgment is, that 
the plaintiff recover his term against the defendant of 
and in the premises aforesaid, or that he recover pos- 
session of the term aforesaid. And this form is also 
used, where a moiety^ or other part, of the whole 
premises is recovered; as^ for example, when the 
plaintiff declares for forty acres in A.^ and recovers 
only twenty ; and it is at the lessor s perils that he 
take out execution for no more than he has proved 
title to. {b) But where the verdict is for some parceJs 
and not for all, or part of all, as where the plaintiff 
declares for lands in A., and lands in B.^ and the de- 
fendant is found guilty in A. only, the judgment (c) 
is, that the plaintiff recover his term in A.i and as to 
the other part, whereof the jury acquitted the de- 
fendant, that the plaintiff be in mercy, and that the 
defendant go thereof without day. {d) 

If the defendant be acquitted of part, and judg« 

(fl) Small d. Baker v. Cole, Burr. W. & M. c. 12, used to run quod 

1159. deftndaiM cajnattar ; but, since that 

(6) Doe d. Draper's Company v. statute, such entry is no longer ne- 

Wilson, 2 Star. 477. cessary. (Linsey v. Clerk, Carth. 

(c) As an ejectment is ao action 390. S. C. 5 Mod. 285. 

of trespass m €t arm'u^ the judg- (</) Judgment Book, 72, 73. 
ment before the statute of 5 and 6 
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ment be entered, qtwd defendens sit quietus quoad 
that part whereof he is acquitted, this is error ;* for 
the judgoietit in this action is not final, as in a writ of 
right; nor does it protect the defendant from any 
farther suit, but only acquits him i^inst the titfe 
set up by the plaintiff in the action, (a) 

If a sole defendant die after the commencement of 
the assizes and before verdict, or after verdict and 
before judgmekit, it will not abate the suit ; nor can 
bis death be alleged for error^ provided the judg- 
ment be entered within two terms after the ver- 
dict, (b) 

When there are several defendants^ and one' of 
them dies at any time before judgment, the lessor 
tiiay prck^eed against the survivors, upon suggesting 
the death {c) of such defendant upon the plea rdn : 
the suggestion need not also be entered apon the nisi 
prhis roll ; for it is sufficient if it th^e apt>ear to the 
judge, what he is to try and between whom ; nor need 
the judgment say, quod qwerens nil capiat per breve 
against the dead defendant, (d) 

If one of several defendants die before verdict, k is 
the better way to suggest his death on the rxA\ before 
the trid> and to award a venire to try the issue ag»mt 
the surviving defendants ; (d) although where in such 
case the venire was awarded against all, upon suggests 



(a) Taylor v. Wilbore, Cro. Eliz. (r) 8 and 9 Will. III. & 11. s. 7. 
768. (<0 ^^ V* Denn, Biht. S69. 

(6) 17 Car. II. c. 8. 
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iog the death of the one apoo the roll after the verdict; 
the plaintiff had judgtoent for the whde agatoat the 
others, {a) But if the lessor proceed to trials and ob- 
tain judgment against all the defendants^ without such 
suggestions it is error, because there can be no .ver* 
dict» or judgment, against a person not in bdng. (6) 

The entry of the judgment, notwithstanding the 
death of one of several defendants, ought to be gene* 
ral^ that the plaintiff recover his term in the premises 
against the survivors ; (c) but execution must not be 
taken oat for more than the plaintiff has a right to 
recover. 

i. It seems that if the defendants make a joint defwce 
for the whole land demanded^ aad one of them die ^ 
execution may be given of the whole, because the 
whole interest comes by survivorship to tlie others> 
and therefore the plaintiff hath still persons before the 
Court to defend the whole ; but that where each of 
the defendants makes a defence fw part only, !the 
plaintiff, upon the death of one of them,, mnat n^t 
take out execution for the part in his possession^ be* 
cause they are in the nature of distinct defendants, 
and consequently, as io that part which was defended 
by the person deceased, there is uo person in Court 
against whom judgment can be given, orexecatkni 
taken out. (6) 

If an ejectment be brought against baron ^inAfeme^ 



(a) Gfee o. Rolle^ Ld Raym. 716. (c) Far v. Denn, 1 Burr. 362. 
(6) Gilb. Eject. 98. 
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aEnd the plaintiflr have a verdict against bothj but, 
before judgment^ the hasband dies, the plaintifl^ od 
saggesting his deaths may have judgment against the 
wife ; because (having been found guilty of the tres- 
pass) she must have obtained the unlawful possession 
jointly with her husband, or have had the whole pos- 
session in her own right; and in either case, the 
possession is wholly in her on the death of her 
husband, {a) 

Of the Costs. 

When the action is undefended^ and judgment is 
entered against the casual ejector^ the only remedy 
which the lessor of tiie plaintiff has for his costs^ is 
an action for mesne profits^ in which, at the discre- 
tion of the jury, they are recoverable as consequential 
damages. 

When the party interested appears and enters into 
the consent rule, and afterwards at the trial refuses 
to confess, he is liable, upon such consent rule, to the 
payment of costs, and an attachment may be issued 
against him if he refuse^ or neglect topay the m ; (6) 
butnowrit of/^eri/ocio^, or capkis^ ad satisfaciendum^ 
will in. this case lie, because the judgment in the eject- 
ment is against the casual ejector, (c) 

When there are several defendants, some of whom 
appear at the trial and confess, but others do not 

(a) Rigley v. Lee, Cro. Jac ^^. 259. 
Lee V. Rowkeley, 1 Roll. 14. (c) Goodright d, Rowell v. Vice, 

(6) Turner v. fiamaby 1, Salk. Bam. 182. 
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appear^ and a verdict is foniid against those who do 
appear, each defendant is liable for the whole costs^ 
and the plaintifTs lessor may tax them all against any 
one or all of the defendants at the same time ; that 
is to say, upon the postea against those who appear, 
and upon the consent rule against those who do not 
appear ; and if after sati»&ction from; one defendant 
for the costs, he take out execution against another, 
the Court will interfere to prevent it. But it seems 
he cannot separate the costs, and tax part of them 
against one defendant, and part against another, (a) 

If the lessor of the plaintiff die after issue joinsd 
and before trial, or even after trial and before taxation 
of costs, the defendant cannot recover his costs 
against the representative, the consent rule being, (as 
already mentioned,) merely personal ; and it seems 
immaterial, whether the defendant's claim arises from 
a verdict in his favour, or from the pkuntiff^s being 
nonsuited upon the merits, (6) or by reason of the 
defendant's refusal to confess ; but where the plain* 
tifi^s lessor died after the trial, the defendant was comr 
pelled by the Court to pay to his representative the 
costs, which had been taxed by consent upodA. the 
consent rule, (c) 

When the tenant appears, and there is a verdict 
and judgment against him, execution may be taken 
out thereon for the costs, as in ordinary cases ; and 
the lessor of the plaintiff may have a capias ad satis- 

(fl) Thnistout d, Wilson v. Foot, 7. Doe d. lintot v. Ford, 3 Smith, 
B. N. P. 335. S. C. Bun. 149. 407. 

(b) Thnistout V. BedweU,3 Wils. (c)Goodnghti;.Holton,Bani,lt9. 
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faciendum^ or a Jieri facias j for the costs^ and an 
habere f€units possessionem for the possession^ sepa- 
rately, or in one writ at his pleasure, (a) 

When the judgment in ejectment is against s,feme- 
soky who marries before execution, the plaintifi^s 
lessor should sue out an habere facias possessionem in 
the maiden name of the defendant for the land^ and 
then proceed by scire facias against the husband and 
for the costs. (6) 



When the landlord is made defendant without the 
tenant^ the judgment to recover the possession is 
against the casual ejector ; but nevertheless^ as there 
IS a judgment in existence against the landlord, exe- 
cution may be taken out thereon for the costs, (c) 

It may be collected from the case of GtUKver v. 
DrinkfoateTy (d) that, independently of these remedies, 
the lessor may^ in all cases, recover the amount of his 
taxed costs (e) in an action for mesne profits ; but 
that the Court will not interfere to assist him^ if the 
jury do not include such costs in their damages^ when 
the lessor might have proceeded for them in a difier- 
ent manner. 

When the proceedings are in the Court of King's 
Bencfa^ and a verdict is found for the defendant^ or 
the plaintiff is nonsuited for any other cause than 

(a) Appendix, Nos. 36, S7, 38, (c) Appendix, No. 35. 

30, 40. {d) 1 T. R. «61. 

(A) Doe d, Taggart 17. Butcher, 3 (e) Doe o. Davis, 1 Eap. 35a 
M.fc S. 557. — Appendix, No. 48. 
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tbe defendant's not confessing lease^ &c. tbQ 
defendant must tax his costs on the postea^ as 
in other actions^ and sue out a capias ad sa- 
iufaciendum, or fieri facias, for the sacoe. against 
the plaintiff; and if, upon showing this writ 
under seal to the lessor, serving him with a 
qopy of the consent rule^ and demanding the costs, 
the lessor do not pay them, the Court will, on.au 
affidavit of the facts, grant an attachment agaipst 
him. (a) 

When the proceedings are in the Court of Common 
Pleas, it is the practice in sucli case, for the pro- 
thonotary to tax the costs upon the postea^ and mark , 
them upon the consent rule. This rule is then shown 
to the plaintiff^s lessor, and at the same time the costs 
are demanded of him by the defendant personally, 
or by his attorney named in the rule ; and, upon 
affidavit of such demand, and of the lessor s re" . 
fusal to pay the costs, an attachment may be ob^ 
tained. (b) 

w 

When there are several defendants, and any 
of them are acquitted by the verdict, they will, 
by the provisions of statute 8 & 9 Wm. and 
M. c. ll> be entitled to costs, unless the judge 



(a) Tily v. Baily, M. 6. Geo. II. a hope that nothing so absurd as a 

(6) Imp. C. B. 5 £d. 654. In a cqpioi ad ttUufaaendum agUDSt the 

late case in the Common Pleas, nominal plaintiff, would ever again 

in which the parties had pursued be heard of. Doe d. Prior v. Salter, 

the practice of the Court of King's 3 Taunt 485. 

Bench, Mansfield, C. J. expressed 

Z 
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shall certify in open coart that there was a good cause 
for making them defendants, (a) 

When the lessor of the plaintiff is a peer^ no at* 
tachment will be granted agajnst his person ; but the 
Court will grant a rule to show cause^ why an attach- 
ment^ as to his goods and chattels, should not be 
issued^ and, if necessary, will make that rule abso* 
lute. (6) 

In a case where baron and feme were lessors in 
ejectment^ and the baron died after entering into the 
rule, the fetne was held liable to the payment of the 
costs ; because they were to be paid by the lessors of 
the plaintiff^ and both of them were in the lease, (c) 

Where the lessor of the plaintiff was an infant, and 
his lessee was nonsuited, and 50/. costs were given 
to the defendant^ and the infant's father, who pro- 
secuted the suit^ was dead, the Court made a rule, 
that the lessor should pay the costs; yet, says the 
book^ it was doubted in this case, because of his in- 
fancy; but if the father had been alive^ the Court 
would have made him pay the costs^ or^ if he had left 
assets^ his executor. The question was adjourned. (</) 

If the lessor of the plaintiff abandon the action 

(<i) The provisions of this statute out good cause ! 
seem scarcely applicable to die pre- (6) Thomby d. Hamilton v. Fleet- 
sent mode of conducting eject- wood, Cas. Pr. C. P. 7. 
ments, for how can it be said, that (c) Morgan v.Stapely, 1 Keb. 88f . 
he who was made a defendant at (d) Anon. 1 Freem. S73. 
his own request, was made so with- 
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after the appearance of the tenant^ or landlord^ and 
refuse to join in the consent rule, he is held not 
liable for the defendant's costs, upon the principle, 
that until be has put bis signature to the rule, he has 
not consented to proceed against the new defendant, (a) 

If the lessor of the plaintiff sue informd pauperis y 
he will be dispaupered in case of vexatious delay ; 
but it does not seem, that the Court will also compel 
him to pay the defendant's costs, (b) 

When there are several defendants, the lessor of 
the plaintiff has his election to pay costs to which de- 
fendant he pleases, (c) 

If the lessor proceeds under the stat. 1 Geo. IV. c. 
S7. s. I, and is nonsuited on the merits, or has a ver- 
dict pass against him, the defendant is entitled to 
double costs. 

Op thb Execution. 

When the lessor of the plaintiff prevails, he may 
enter peaceably upon the premises recovered, without 
any writ of execution, because the land recovered is 
certain ; {d) but it is more prudent to sue out the re- 
gular writ, as the assistance of the sheriff may be ne- 
cessary to preserve the peace. 

(a) Smith d. Ginger v. Barnardis- (c) Jordan v. Harper, Stran. 516. 

toDy Blk. 904. (</) Taylor d, Atkins o. Horde, 

(6) Doe d. LeppingweU v. Trus- Burr. 60. 88. Anon. 2 Sid. 155. 6. 
sell, 6 East 505. 

z2 
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The writ of execution in an ejectment is called the 
writ of habere facias possessionem^ and answers to 
the habere facias seisinam in real actions : for as in 
the one case^ the freehold being recovered^ the sheriff 
is ordered to give the demandant seisin of the lands 
in question^ so also in the other case^ the possession 
being recovered, the slieriff is commanded to give 
execution of the possession, (a) 

When the landlord is admitted to defend the action^ 
and the judgment is entered against the casual ejector, 
with a stay of execution until further order, if the 
plaintiff be nonsuited at the trial, because of the re*, 
fusal of the defendant to appear and confess^ the les^ 
sor cannot sue out a writ of possession, without first 
moving the Court for leave to do so ; and the rale is, 
in the first instance, only a rule to show cause. And* 
if he sue out a vtrrit of possession without such mo- 
tion, the execution will be set aside for irregularity.- 
But if the plaintiff obtains a verdict and judgment 
against the landlord, he may ta,ke out execution on 
the judgment against the casual ejector, notwithstand- 
ing the terms of the consent rule, without any further 
order of the Court. (6) 

« 

When the writ of possession issues upon a judge's 
certificate, under the authority of stat. 1 Wm. IV, c. 
70. s. 37, it must instead of the usui^l recital of ar^-- 
covery by judgment, recite as directed by the statute, 

{a) Appendix, Nos. 36 to 40. B. & C. 897, 

(6) Doe d. Lucy v, Bennett, 4. 



OF THB EXECUTION. 341 

that the cause came on for trial at Nisi Prius, at 
Bucb a time and place, and before such a judge^ 
(naming time^ place and judge) and that thereupon 
the judge certified his opinion that a writ of pos- 
^session ought to issue immediately, (a) 

If the lessor of the plaintiff be divested of his right of 

possession between the time when his demise is laid^ 

and the time of issuing execution^ it seems that the 

Court will prevent him from issuing a writ of habere 

facias possessionem^ or set one aside^ if issued. (6) 

In other cases the execution follows^ of course^ 
upon the judgment 

The writ of possession is drawn up in general 
terms, commanding the sheriff to give to the plaintiff 
^ the possession of his term, of and in the premises 
recovered in the ejectment;'' but without any parti- 
cular specification of the lands whereof he is to make 
execution ; and as the description of the premises, in 
the demise in the declaration, is also too general to 
6erve as a direction to the sheriff^ it is the practice, 
for the lessor of the plaintiff, at his own peril, to point 
out to the sheriff the premises whereof he is to give 
him possession ; and if the lessor take more than he 
has recovered in the action^ the Courts will interfere 
in a summary manner^ and compel him to make re- 
stitution, (c) 



(a) Apipeodtx, No. 37. (<*) Roe d. Saul t;. Dawson, 3 

(6) Doe d, Morgan v. Bluck, 3 Wils. 49. Doe c/. Draper*s Gomp. 

Catnpb. 447. v. Wilson, 3 Stark. 477. Ante, 33. 
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They will silso, if circumstances require^ interfere 
before the execution of the writ^ and restrain the 
lessor from taking possession of more than he is ea* 
titled to. As^ where the lessor had declared for lands 
held under two separate titles^ and by a mistake of 
the judge upon the law of the case, the verdict was 
given for the plaintiff upon both titles, when it ought 
to have been entered for the defendant as to the lands 
comprised in one of them ; the Court after argument 
granted a rule to con6ne the execution to those lands 
only^ to which the lessor had a valid title* (a) 

The sheriff it seems^ previously to the execution of 
the writ^ may demand an indemnity from the plain- 
tiff; (b) and when he has to deliver possession of any 
particular number of acres^ he must estimate, them 
according to the custom of the country in which the 
lands are situated, (c) 

The possession to be given by the sheriff, is a fuU 
and actual possession, and he is armed with all power 
necessary to this end. Thus, if the recovery be of 
a house, and he be denied entrance, he may justify 
breaking open the door, for the writ cannot otherwise 
be executed, (rf) 

If the lessor recover several messuages in the pos- 
session of different persons, the sheriff must go to 
each of the several houses, and severally deliv^ pos- 

(a) Doe d. Fonter v. Wandlass, (6) Gilb. Eject. 110. 

7 T. R. 118, m notii. £i vide (c) RoIL Ab. 886. H. 4. 

Brooke d. Menoe v. Baldwin, Barn. {d) Semayne's case» 6 Co. 91, (ft> 
468. 
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8e4f3ioii thereof^ (which is done by turning oat the 
tenants ;) for the delivery of the possession of one 
messuage^ in the name of al]> is not a good execution 
of the writ ; since the possession of one tenant is not 
the possession of the other, (a) But when the seve- 
ral messuages are in the possession of one tenant only, 
it is sufficient if he give possession of one messuage 
in the name of all. (b) 

When the recovery is of land, the same distinction 
seems to prevail ; that is to say, if there be only one 
tenant^ a delivery of any part^ in die name of the 
whole, will be sufficient; but if there be more than 
one^ a separate delivery of the lands in the possession 
of each tenant respectively mast be made, (a) 

If the officers be disturbed in the execution of the 
writ^ the Court will^ on affidavit of the circumstances^ 
grant an attachment against the party, whether he be 
the defendant, or a stranger : (c) and the writ is not 
understood to be completely executed, until the sheriff 
and his officers are gone, and the plaintiff is left in 
quiet possession. 

In an old case where the sheriff returned, that in 
the execution of the writ, he removed all the persons, 
whom upon diligent search he could find on the pre- 
mises, and gave peaceable possession to the plaintiff, 
and that, immediately after he was gone, three men, 
who were secretly lodged in the house, expelled the 

(a) 1 Roll. Ab. 886. H. S. (c) Ringsdale v. Man, 6 Mod. 27. 

(b) Floyd V. Betbill, 1 RolU Rq>. S. C. Salk. 321. , 
420. 
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pkintiffy upon notice of whieh he retarned to the 
house to put the plaintiff in full possession^ but met 
with such resistance that he could not do it^ but at the 
peril of his life ; the Court held that the same vras no 
execution, and awarded a new writ, (a) 

In the old authorities we find it laid down^ that if 
the lessor^ after having had possession given to him 
by the sheriff^ and before the writ of possession has 
been returned and filed, be again ousted by the de- 
fendant, he shall have a new writ of possession, or an 
attachment ; but that if he be ousted by a stranger, 
he shall be driven to another ejectment ; and the rea- 
sofi assigned for this distinction is, that in the one 
case the defendant shall never, by his own act, keep 
the possession which the plaintiff has recovered from 
him by due course of law, and in the other that, as 
the title was never tried between the plaintiff and the 
stranger, he may claim the land under a tide para- 
mount to that of the plaintiff, and therefore the re- 
covery and execution in the former action, ought not 
to binder the stranger from keeping that possession, 
to which he may have a right. It is also said, that 
the return of the writ of the execution is so much in 
the power of the plaintiff, that the Court will not, at. 
the instance of the defendant, direct it to be returned ; 
for the return is left to the discretion of the plaintiff 
that he may do what is most for his own advantage, 
in order to have the benefit of his judgment ; the best 
way to effect which is, to permit him to renew the 



(a) Upton V. Wells, 1 Leon. 145. 
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execution at his pleasure, until full execution be 
obtained, (a) 

All tbese cases, however, seem to be overrnled by 
a late decision of the Court of Gomiuon Pleas. The 
lessor of the plaintiff had been put into possession by 
virtue of a writ of habere facias possessionem, on the 
22d day of February, 1806^ which writ had never 
been returned by the sheriff; and on the 1 0th day of 
October^ 1807, whilst he continued in possession^ the 
person^ against whom he had recovered the premises^ 
entered into the house by force, and resisted with vio- 
lence all attempts to regain the possession. Upon 
tbese grounds^ a new writ of habere fa4nas was 
moved for^ aud the case of Radcliff v. Tate^ (b) was 
cited : but ^ the Court denied the authority of that 
case, and held that possession having been given un- 
der the first writ^ the sheriff ought to have returned, 
' that he had given possession^' and that the plaintiff 
could not afterwards have had another writ : an alias 
cannot issue after a writ is executed. If it could, the 
plaintiff^ by omitting to call on the sheriff to make his 
return to the writ, might retain the right of suing out 
a new habere facias possessionem, as a remedy for 
any trespass which the same tenant might commit 
within twenty years next after the date of the judg- 
ment ;" (c) and the rule was refused. 

(a)Rex.i7.Uarris,Ld.Raym.482. vies d. Povey v. Doe, Blk. 392. 

Molineux v. Fulgam, Palm. 289. Anon. 2 Brown, 253. Kingsdale v. 

Ratcliffo. Tate, 1 Kd>. 776. Love- Maun, 6 Mod. 27. S. C. Salk. 321. 

less V. Ratcliff, 1 Keb. 785. Deve. Goodright v. Hart, Stran. 830. 

reux V. Underbill, 2 Keb. 245. For- {h) 1 Keb. 779. 

tune V.Johnson, Sty 1. 318. Pierson (r) Doe d. Pate v. Roe. 1 Taunt. 

V. Tavenor, 1 Roll. Rep. 353. Da- 55. 
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If the lessor neglect to sue out his writ of possession 
for a year and a day after judgment; he must revive 
the judgment by scire facias, as in other cases ; and 
when the judgment is against the casual ejector, the 
ter-*tenant must be joined in the writ, (a) 

When a sole defendant in ejectment dies after 
judgment, and before execution^ it has been doubted 
whether a scire Jacias is necessary, because the ex- 
ecution is of the land only, and no new person is 
charged ; (6) but the surer method is, notwithstanding^ 
to sue out a scire Jacias. And as a scire Jacias for 
the land must issue against the ter-teaani;, whoever 
he may be, it will be also necessary to sue oat another 
scire facias for the costs against the personal repre- 
sentative^ unless he be himself the ter*tenant (c) 

When the judgment in ejectment is against 9ifeme 
sole, who marries before execution^ the plaintifi^s 
lessor should sue out an habere facias possessionem 
in the maiden name of the defendant for the land, and 
then proceed by scire facias against the husband and 
wife, for the costs, (c) 

If the lessor of the plaintiff die after the teste of the 
writ, but before it is actually sued out, it is not ne- 
cessary to revive the judgment by scire Jacias ; and 
as he is not a party on the record, it seems no sdre 
facias would be necessary, if he died before the teste 

(a) Withers v. UarriSy Lord Raym, Proctor v. Johuson, 8 Salk. 600. 

SOd^Appendix, No. 43. S. C. Ld. Ra^m. 669. 

(6) Per Holt, C. J. Withers v. (c) Doe d, Taggart v. Butcber, 

Harris, Ld. Raym. 806. Sed vide 3 M. & S. 557. 
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of the habere ^fiwias possessionem, althoagh the case 
of Doe d. Beyer v. Bjoe, (a) has certainly left this 
point somewhat doobtfol. 

When the sheriff delivers possession of the land 
ander the writ of habere facttts possessionem, he 
thereby also delivers possession of the crops upon it ; 
and such crops will pass to the lessor^ although 
severed at the time of the CKecution of the writ, 
provided snch severance has been made subse- 
quently to the determination of the tenant's interest, 
and of the day of the demise in the declaration. (6) 
And the grrowing crops will also pass to the lessor by 
the execution of the writ of possession, although pre- 
viously seized under eifierijacias against the tenant, 
if the day of the demise be prior to the issuing of 
such fieri facias , inasmuch as they cannot be said to 
belong to the tenant, who is a trespasser from that 
day. (c) 

Op the Writ of Error. 

A writ of error in ejectment cannot be brought in 
the name of the casual ejector, (d) and consequently 
it will not lie until after verdict ; for, before appear- 
ance, the casual ejector is the only defendant in the 
suit, and, after appearance, the new defendant is 
bound by the terms of the consent rule to plead the 

(a) Burr. 1970. {d) Roe d. Humphreys v. Doc, 

(6) Doe d. Upton o. Witherwicky Barn. 181. This principle is of 

3 Bing. 11. course limited to the modem prac* 

(c) Hodpion o. Gasooigncy 6 B. tioe«— Ante, chap. VI. 

01 Am 88. 
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general iss«e. {a) If also tbe defendant rduse at the 
trial to confess, Sec. he wOl be precluded from bring- 
ing error^ because tbe plaintiff will then be nonsuited 
as to him, and the judgment will be entered agsunst 
the casual ejector, {a) 

When indeed the landlord defends alone, and the 
verdict is found against him^ error may be brougfat, 
notwithstanding that the judgment, upon which the 
execution issues, is entered against the casual ejec* 
tor : (a) for a judgment is also in existence against tiie 
landlord^ and upon that judgment, the writ of error 
may be taken out in the landlord's name. To enable 
him^ however, to proceed with the writ of error^ be 
must^ it seems, obtain a rule to stay the plaintHT 
from taking out execution against the casdat <^ec* 
tor; (6) and if he omit to do this, and suffer a 
regular execution to take place, the Court will not, 
on a subsequent motion, order the execution to- be 
set aside, (c) 

By statutes 16 and 17 Car. II. c. 8. s. 3 and 4, it is 
enacted, that no execution shall be staid by writ of 
error, upon any judgment after verdict in ejectment, 
onlese the plaintiff in error shall become bound in a 
reasonable sum to pay the plaintiff in ejectment ail 
such costs, damages, and sums of money, as shall be 
awarded to such plaintiff, upon judgment being af- 
firmed, or on a nonsuit, or discontinuance had ; and, 
in case of affirmance, discontinuance, or nonsuit, the 



(a) Ante, 263. (c) Gcor:ge rf. Bradley ». Wisdom, 

(6) Ante, 340. Burr. 756. 
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Court may issae a writ to. inqoire^ as wdl of tb^ 
mesne profits, as of the damages by any waste com-> 
mitted after the first judgment ; and are upon the re- 
tarn thereof to give judgmmt, and award executTon 
for the same, and also for costs of suit. 

The words of this statute seem to render it neces- 
sary tor the plaintiff in error to be persanalfy bound ; 
but by a reasonable construction, it is held sufficient, 
if he procure proper sureties to enter into the re^ 
oognizance of bail, for otherwise lessors residing iu 
distant counties would sustain great inconvenience, 
and an infant, lessor, or a lessor becoming a feme 
covert after action brought, would be entirely ex-» 
dttded from the benefit of the act^ (a) But, although 
the sureties may be examined as to their suffidency, 
the plaintiff in error cannot, and therefore where 
Ae. lessor of the plaintiff swore, that the defendant 
was insolvent, and also that he (the lessor) had a 
mortgage upon the land for more than it was 
worth, the Court still held, that the defendant's re- 
cognisance was sufficient to entitle him to his writ of 
error. 

The plaintiff in error is not bound to give the 
defendant in error notice of his entering into the 
recognizance pursuant to stat 16 and 17 Can II. c« 
8« s. 3; (6) and the reasonable sum in which the 
recognizance is taken under this statute, is generally 



{a) Baraes v. Bulmer, Garth. 121. Deardon, 8 East 298. 
lAishingtoa d. Godfrey v. Dose, 7 {b) Doe d Webb o. Gousdiy, 7 
Mod. 3(H. Keeoe d. Lord Byron v. Taunt. 427. 



S60 OF THE WRIT OF ERROR. 

donble tfae improved rent of the premises in dispute^ 
and the single costs of the ejectment, (ja) 

The writ of error does not operate as a stay of 
execution until bail is put in^ which cannot be done 
until the plaintiflTs lessor has taxed his costs, for 
until costs are taxed, the amount of the penalty of 
tiie recognizance of the bail in error cannot be fixed ; 
and if the lessor choose to waive his taxation ^ costs, 
and proceed for his possession only, the Court will 
not interfere to prevent him, notwithstanding the 
allowance of the writ of error, (h) 

Where the tenants in possession, having under* 
taken to appear on the usual terms, and also to take 
short notice of trial, made no defence at the trial, 
but sued out a writ of error, when the judgment was 
signed ; the Court, on motion, allowed the lessor to 
take his judgment and execution' against the masxA 
qector, notwithstanding t&e pendency of the writ of 
error. (<?) 

In the case of Wharod v. Smart, (d) the defendant 
brought a writ of error in parliament, and the Court 
compelled him to enter into a rule ^ not to commit 
waste, or destruction, during the pendency of the 
writ of error.'' 

When the plaintiff's lessor proceeds against the 
bail by action on the recognizances, they are not 

(o) Thomas v. Goodtitle, Burr. Taunt. 289. 

2501. Keene <2. Lord Byron o. (c) Doe <i Morgan v.Hoe, 3 Bing. 

Deardon, 8 East. 298. 169. 

(6) Doe d. Messiter v. Dinely, 4 (</) Burr. 1823. 
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chargeable with the raesne pro6ts under stat 16 and 
17 Gar. II. c. 1. s. 4, unless their amount has been 
first ascertained by writ of inquiry pursuant to the 
provisions therein contained, (a) 

After a recovery in ejectment^ the lessor of the 
plaintiff may peaceably enter, pending a writof error^ 
if he find the premises vacant ; but he cannot enter 
by fwce^ nor take out a writ of execution. (6) 

Of bringing a second Ejectment. 

We have now traced the proceedings in this action, 
from the commencement to the conclusion ; and it 
only remains to add a few remarks respecting the 
brif^ng of a new, or second ejectment. 

It has already been observed^ that a judgment in 
cgeotment confers no title upon the party in whose 
favomr it is given ; and that it is not evidence in a 
subsequent action^ even between the same parties. (<r) 
From these circumstances it is manifest, that the judg- 
ment can never be final ; and tiiat it is always in the 
power of the party failings whether claimant^ or de« 
fendant^ to bring a new action. The structure of the 
record also renders it impossible to plead a former ve^ 
covery in bar of a second ejectment : for the plaintiff 
in the suit is only a fictitious person, and as the de* 
mise^ term^ &c. may be laid many different ways, it 
never can be made appear that the second ejectment 
is brought upoo the same title as the first. 

(a) Doe V. Reynolds, 1 M. & S. 308. Reoog. in Withers v. Harris, 
S47. Ld. Raym. 806. 8. 

{b) Badger v. Floyd, 12 Mod. (c) Ante, 215. 
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It is said by Mr. Serjeant Sellon^ in his Practice of 
the Courts^ (a) ^^ that it has sometimes been attempted 
in Chancery^ after three or four ejectments by a bill 
qf peace to establish the prevailing party's title ; yet 
it hath always been denied^ for every termor may 
have an ejectment, and every ejectment supposes a 
new demise^ and the costs in ejectment are a recom- 
pence for the trouble and expense to which the pos* 
sessor is put. But that where the suit begins in 
Chancery for relief touching pretended incumbrances 
on the title of lands, and the Court has ordered the 
defendant to pursue an ejectment at law^ there, after 
one or two ejectments tried^ and the right settled to 
the satisfaction of the Court, the Court hath oid^efli^i 
perpetual injunction against the defendant^ becankscf ' 
there the suit is first attached in thatOcNirt, and neVW 
began at law; and such precedent iacuaibraii^^eB^ffp^i 
pearingtobe fraudulent, and inequitable agaiiist^^he^* 
possession, it is within the compasa of die Ocmrt' te^ 
relieve against it." It should seem ^however froiik 4he' 
cases of Barefoot v. Fry, (b) and Leighton v. Leigh- 
ton, (c) that courts of equity will sometimes interfere, 
and grant perpetual injunctions, when tiie djaotBi^iit» 
have been commenced in the usual way at the oom^ • 
mon law. (d) And in one case, where upon a most 
vexatious prosecution of ejectments, the Court of 
Chancery refused to grant a perpetual injunotien> 
upon an appeal to the House of Lords^ the injunction 
was allowed, (e) 

(a) 8 Sell. Prac. 144. Price, 417. 

(b) Bumb. 158. (c) Earl of Bath v. Sherwin, Bro. 

(c) 1 P. Wms. 671. Cas. Pari. 270. 

(d) Deardon v. Lord Byron, 8 
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CHAPTER XII. 



Of staying the Proceedings in the Action of 

Efectment, 



Tarn ducretioiiary power eicercised by tlie Gonrte 
in the regulation of ejectments^ is frequently called 
forth by applications from the defendant, to stay the 
psweedings in the action ; and a separate considei^ 
ation of the cases in which these i^lications. hanre 
been granted^ seems preferable to intermixing them 
with the detail of the regular practice. 

When the ejectment is brought on the forfeiture 
of a lease^ the proceedings will be stayed upon tbeafp* 
plication of the tenant^ until the lessor of the plaiotiff 
has delivered paipticulars of the breaches of covenasit^ 
on which he intends to rely ; and a summons for this 
purpose will be granted before the tenant has ap* 
peered to the action^ or entered into the consent 
rule, (a) 

When the lessor of the plaintiff is an infant^ the 
Court will stay the proceedings until security be 



(a) Doe d. Birch v. Phillips, 6 T. R. 597. 



A A 
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given for the costs, unless a responsible person has 
been made the plaintiff in the suit, or the father, or 
guardian undertake to pay them ; but an inquiry as 
to these facts should be made previously to the appli- 
cation, (a) The proceedings will also be stayed until 
security be given for the costs, when the lessor re- 
sides abroad ; (6) and, in a case where an ejectment 
was brought upon the demise pf a person resident in 
Ireland, the Court of King's Bench stayed the proceed- 
ings until security should be given for the costs, 
although it was an ejectment brought under the di- 
rection of the Court of Chancery, where the bill was 
retained until after the trial of the ejectment, and 
security had already been given there to the amount 
of «f 40. (c) In like manner, if the plaintiiPs lessor 
should die pending the action, it seems that the Court, 
although they cannot stay the proceedings w toto, will 
not suflfer the suit to proceed, unless security be given 
for the costs, {d ) And when the lessor js unknown to 
the defendant, the latter may demand an account (rf* 
his residence, or place of abode, Ifrom the lessor's 
attorney, and if he refuse to give it, or give a ficti- 
tious account of a person who cannot be found, pro- 
ceedings will be stayed until security for the costs be 
given, {e) But these are the utmost limits to which 
the Courts will go in granting rules of thb nature $ 
and an application has been refus^, founded on the 

(a) Noke v. Windham, Stran. (c) Denn d. Lucas v. FuUbrd, 

694. Thrograorton d. Miller v. Burr. 1177. 

Smith, Stran. 93«. Afion. 1 Wils. (<0 Thniatout d, "ninfrr v. Qrej, 

ISO. Anon. 1 Cowp. 128. Appen- Stran. 10^. 

dix, No. 43. (e) Tidd's Prac 476, 7. 

(6) B. N. P. 111. Appendix^No. 44. 
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porerty of the lessor^ (a) and also one in which 
it appeared, that an ejectment had previously been 
brought in another court and abandoned^ and that 
the lessor had been obliged to gire security in the 
first ejectment^ because his residedce was then un- 
known. (6) The practice of granting these rules 
originated in the Court of King's Bench^ and were 
indeed at first entirely confined to cases of infant 
lessors, (c) 

The proper time to take out a summons, or more 
the Court for this rule, is after plea pleaded, (d) 

The next case^ in which the Courts interfere to 
stay the proceedings^ is when the costs of a prior 
ejectment upon the same title, or between the same 
parties, are left unpaid, (e) 

For some time after the introduction of this prac* 
tice, the Court would not interfere unless the two 
ejectments were brought in the same court ; (/) but 
this limitation no longer prevails, and it is now imma* 
terial in what court the first ejectment is brought, (ff) 
Formerly also there was a diversity of opinion, whether 
the proceedings could be stayed, where the two eject- 
ments were brought (without firaud, or collusion) upon 

(•} Ooodri^t d. Jones «. Thnisfe- (/) Austine v. Hood. 1 Sid. 379. 

out, Cas. Pr. C. P. 15. TMway v. Harbert, Comb. 106. 

(6) Doe d. Selby v. Alston, 1 T. R. (g) Doe d. Hamilton o. Atherly, 

401. 7 Mod. 4S0. Anon. 1 Salk. 9&b. 

(c) Ibnistout d. Dunham o. Per- Holdfast d. Hattenley v. Jackson, 
mal. Barn. IBS. Barn. 133. Doed. Chadwick v. Law, 

(d) 3 Sell. Prac. 139. Blk. 1 158. Doe d. Walker v. Ste- 

(e) Append. No. 45. phenson, 3 B. & P. S9. 

aa2 



356 OF STAYING PROGEBDINOS. 

different demises althoagh upon the same title ; {a) 
but it is now of no consequence whether the two 
ejectments are brought upon the demise of the same 
or different persons^ against all or some of the sanie 
parties^ or for the same or different premises^ pro- 
vided they are brought upon the same title, and for 
the recovery of part of the same estate. Thus, pro- 
ceedings have been stayed where one of the lessors of 
the plaintiff in the first action died before the com- 
mencement of the second ; where in the second eject- 
ment two trustees were added to the lessors; where 
part of the lands were occupied by new tenants ; 
where the second action was between the heir of the 
plaintifi^s lessor, and the heir of the defehdant in the 
first action. (6) And in a case, where the second 
ejectment was brought by the lessee of an insolvent 
debtor, who had been the lessor of the plaintiff in the 
first action^ and it appeared that the assignment was 
fraudulent to evade the payment of the costs^ the 
Courts (without entering into the pointy whether^ in a 
fair case^ the assignee of an insolvent debtor shall be 
called upon for former costs^ before he be suffisred to 
bring a new ejectment on the title of his principal) 
made the rule absolute to stay the proceedings until 
the costs of the first action were paid, (c) 

A distinction was also formerly taken as to the 
situation of the parties in the different actions^ ^d 
it was holden^ that if the defendant in the second 

(a) Short v. King, Stran. 681. Angel v. Angd, 6 T. R. 740. Doe 

Tredway v. Harbert, Comb. 106. d. Feldon v. Roe, 8 T. R. 645. 

(6) Doe<i. Hamilton v, Hatberly, (r) Doe d. Chad wick v. Law, Blk. 

Stran. 1153. Thrustout d, Williams 1180. 
V. Holdfast, 6 T. R. 22S3. Keene d. 
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» 

ejectinefit had been the claimant in the firsts the 
proceedings should not be stayed : (a) but this doc- 
trine is now also exploded^ and the change of situa- 
tion in the parties is immaterial, (b) The rule will 
also be granted^ whether the merits be decided in the 
former action^ or whether a judgment of nonsuit, or 
of nofhpros, be given : nor is the length of time 
which elapses between the two actions any bar to the 
rule ; for many good reasons may exist for such delay^ 
as the poverty of the other party^ or a wish to end 
the controversy, (c) 

The Courts will likewise stay the proceedings in a 
aecond ejectment until the costs of a former one be 
paid^ if the conduct of the party^ against whom the 
application is made^ has been vexatious or oppressive^ 
although he is not liable to the costs of the first 
action. Thus^ where the lessor of the plaintifi* in 
the second action was also the lessor in the firsts and 
had refused^ after the appearance of the defendant in 
soch first action, to enter into the consent rule, 
whereby, atthough nonsuited for want of a replica- 
tion^ he was exempted from the costs of the defend- 
ant's appearance^ the Court would not let him proceed 
in the second ejectment until he had satisfied the 
defendant for the expenses of such first appearance, {d) 
And, upon the same principle^ where the first eject- 
ment was on the demise of the husband and wife« 
but the husband alone entered into the consent rule^ 

(a) Roberts V.Cook, 4 Mod. 879. Keene d. Angel v. Angel, 6 T. R. 

(b) ThrustDutf^. Williams o.Hold- 740. Anon. Sa]k. 255, 

fast, 6 T. R. 3123. (<|) Smith d. Ginger v. Baroar- 

(c) Denoeo. Doble, Comb. 110. diston, Bik. 904. Ante, 273. 
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and judgment was given therein in the Coeiinoa Plefta 
for the defendant^ (which jodgment was afterwards 
affirmed in the King's Bench and the House of Lords^) 
and after the death of the husband, the wife brought 
a second ejectment on her own demise ; the Court 
would not suffer her to proceed until the costs of the 
first ejectment were paid^ saying, ^We are not 
going to compel the lessor to pay the costs, but Miy 
to prevent her being vexatious.^ (a) 

In a recent case, in which claimants under very 
peculiar circumstances had brought three actions^ in 
three different terms, in the Court of King's Bendh^ 
for the same property, and aH three were pendii^ 
together, and the parties had not proceeded to trial 
in either^ but several orders had been made iu (he 
first cause, and the defendants had obtained a mle 
calling upon the plaintiff to show cause why they 
should not elect to proceed in one action onIy» and in 
case they should elect to proceed in either of the two 
last actions^ why the first action should not be discon* 
tinned^ and the costs paid by the claimants; and there- 
upon an improvident rule was agreed to, by whidi 
the proceedings in the two last actions were stayed^ 
and the claimants were to proceed to trial in the first 
action under great disadvantages as to^ costs, aad 
instcfad of proceeding with that action, they brought a 
new ejectment in the Court of Common Pleas, that 
Court upon motion stayed the proceedings therein, {b) 

It was once holden, that the proceedings in a 

(a) Doe 1^ Hamilton V. Batherly, (6) Doe d. Caribew n. BranM* 
Stran. 1152. 6 Bing. 469* 
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second eftctmeirt otf ft^Iit not in any case to be stayed 
for don-ptityment of the costs in the first dction, if 
eosts were not of right payable to the party apply- 
ing ; (a) and ttiat it was in alt cases necessary to 
lAow^ that the party against whom the application 
was made, had acted vexatiously^ or oppressively^ 
before the rnle could be obtained. But these maxims 
have long given place to more just and equitable prin- 
eiples. (6) 

The Court has also ordered the proceedings in 
a second ejectment to be stayed until the costs of an 
action for mesne pro6ts (upon which the lessor in the 
second ejectment^ who had been the defendafrt in the 
iffl/t^ had brought a writ of error) as wdl as the costs 
of the first ejectment^ were paid, {c) Bat the Court 
#fll not extend the rule to include the damages re^ 
covered in such action for the mesne profits^ however 
vexatious the proceedings of the party may have 
been, (rf) • 



1* he Courts wiM not stay the proceedings in the 
seeoMd action^ where the party, against whom the 
application is made^ is already in custody under an 
attachment for non-payment of the costs of the first 
action^ {ff) nor will they include the taxed cost» of a 
Suit in equity^ brought by the same party for the same 
property^ as welias the costs of a prior ejectment^ in 



{ft) llinistout dL Parke v. IVou- (£) Doe d. Fiockard v. Eoe» 4 

blesome, Stran. 1099. S. C. And. East. 585. 

397; (<0 Doeii. Church v. Baiday, 15 

(6) Short V. King, Stran. 08 K East. 833. 
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^h^ ride: (a) nw will tliey . stay th^ prooeodingay if it 
clearly appear that the verdict in the first aatioD was 
obtained by fraud and perjuiy : (6) nor will they io 
apy case in which they stay the proceedings iWrtlier 
in^rfere^ so as to compel the claiHMint to pay the costs 
ify a particalar day^ or permit the defendant. to nm- 
pros the action, (c) 

• 

There is no particalar stage of the proceedings in 
which it is necessary to move the Court, or take oat 
a summons for this rale. It will be granted ewm 
before the defendant has appeared : aed it always 
should be moved for as early in the action as it con- 
veniently can be. Where^ however^ sfitigfectoitjr rea- 
sons were given to the Goort, why the appficatJiM 
was not made at an earlier stage of the suit^ the Oaort 
ordered the proceedings to he stayed until the <Kist» 
of a former ejectment were paid^ afier a notice of 
triftl had been given, and the lessw of the fimotX 
ha4 been at the expense of bringing his witmmnes^to 
the place of trial, {d) The reasons assigned to the 
Caurt were, that the cause was so clear at the last 
trials and the parties had delayed so long comraeoeing 
their second action (four years,) that the defeodante 
did not think them in earnest until notice of trial was 
given,, and that the defendant then proceeded t^ tax 
hi» costs^ in order to ground the application^ whi^h 
Q^^erwisie he would not have done> the leaspr.of the 
plaintiff being insolvent. 

(a) Tk»(L Williams v. Winch. 3 (c) 0oe d. SutCon v. ak^wmy, 5 

B. & A. 602. B. Ic A. 528. 

(6) Doeif. Rees v. Thomas, 2 B. {d) Doe v. Law, Blk. 1158. 
& C. 622. 



OP STAYING PHOOBGDINOS. 



adi 



The Goarts will also stay proceedings when fhe 
lessor of the plaintiff has two actions depending^ at 
tiie same Hme, for the same premises^ in the same 
or different courts ; and the proceedings in the one 
action will then be stayed^ until the other action is 
delermineid. (a) And in a case where the claimant 
brought thirty-seven separate ejectments for thirty- 
seven different honses^ all of which depended on the 
same titb^ the Court said it was a scandalous pro* 
oeeding> stayed the proceedings in thirty-six of them^ 
and made a rule that they should abide the event 
oi the thirty^serenth. (b) 

• When the party^ against whom a verdict in eject- 
ment has been obtained^ brings a writ of error^ and 
pending that writ commences a second ejectment, the 
Court will order the proceedings in the second action 
to be stayed until the writ of error is determined ; and 
it seems also^ that if it do not appear to the Courts that 
the writ of error was brought with some other view 
than to keep off the payment of costs^ proceedings 
win be stayed until the costs of the first action are paid, 
notwitlistanding such costs are suspended by the writ 
of error, (c) 

By the statute 7 Geo. II. c. 20. s. 1^ it is enacted^ 
^ thai when an ejectment is brought by a mortgagee, 
bis heirs, &c. for the recovery of the possession of the 

(a) Thnistoat d. Park v. Trouble- (6) 8 Sell. Prac. 144. Ante, S64. 

flome, Aod. 897. S. C. Stna. 1090. (c) Fenwick v. Grosveoor,! Salk. 

Doe (/. Carthew v. BrentoOy 6 Bing. 258. Grumble o. Bodily, Stran. 554. 
469. 
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mortgagted preMises^ and do mK is dependiD^ in any 
court of eqttiiy^ fer the foreclosing or redeeming of 
such mortgaged premises, if the person baring a rigM 
to redeem^ having been made the defendant in the 
action^ shall at any thne^ p6ndiag the sait^ pay to ilie 
mori^^agee, or in case of his refusal^ bring into cmttt, 
aH the principal monies^ and interest due on the 
mortgage, and also costs to be computed by the Cour^ 
or pr(^# oflScOT appointed for that purpose; tiie 
same shall be deemed and taken to be a foil satisfoc- 
tiott and discharge of the mM*tgage^ and the Court 
shall discharge the mortgagor of and from the same 
accordingly." By the third section, the act is not to 
extend to ainy case where the person^ against whom 
the redemptioa is prayed, shall insist either that the 
party praying a redemption has not a right to redeem^ 
or thttt the premises are chargeable with other sums 
than what appear on the lace of the mortgage, or are 
admitted by the ether side^ nor to any case where the 
right of redemption iu any eaiue, or suit^ fl%aH be 
controverted or questioned, by or between diflbrenf 
diefendants in the same cause or suit. 

An application for a rule to stay proceedings mtder 
this statute^ {a) must of course be made before execution 
executed^ and must be accompanied by va affidavit 
that no suit in equity is depending. The party 
should also appear to the actbn before the applicatioiv 
is made^ for the Courts have no power to interfere 
utider the statute until after appearance. But where 

(a) Append. No. 46. 
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the preiiugeg were in posseasion of a tenant df the 
moitgagor^ who neglected to appear to the action^ lai 
Goasequenee of which the mortgagee recoyered pos- 
session of the premises aader a jii4gme«t by deftult 
against the casual qeetor, the CkHftrt of Ck>mmoa Pleaisi 
(if the otiber party had not consented io taikewtet 
was doe upoa the mortgieigey a$d restore the poasea^ 
sion) woald have set the Judgment aad execatioii 
aside, in order to let the moi^agM in as defendftatii 
and place him in a condition to apply to thd Cowt to 
stay the proceedings on the terms of the statute, (a) 

In a case in the Coart of King's B^ach where a 
mortgagee made a will^ leaving aU his prof^erty to 
executors upon certain trusts^ and died^ and his will 
was disputed by his heir in the Prerogative Courts bat 
by the sentence of that Court established^ and lettMi 
testamentary in consequenee granted to the exeeatocs ; 
after which grant the heir appealed to the Court of 
Delegates against the sentence of the Prerogative 
Courts pending which appeal the executors assigned 
the mortgage to the lessor of the plaintiff, who also 
pending the appeal^ brought an gectment fi^^ainst 
the mortigagor for the recovery of ttie mortgaged 
premises^ to which ejectment the mortgagor did noii 
appear, but sufiered judgment to go by de&ult against 
the casual ejector. Upon an application on the pait 
of the mortgagor (accompamed by a& affidavit of the 
facts) to stay the execution until the determination of 
the appeal, upon the ground, that the tilie of the 
lessor would be invalidated, provided the appeal were 
given in favour of the heir, and that the defendant 

(a) Doe d. Tubb v. Roe, 4 'Puint. 887. 
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might ikdn parhapd be compcMed to paj the mortgage- 
HMMiey twice, the Court made the foUowing order : 
^•Thai the executioD obtaiaed by the lessor of the 
plaintiff in this action of ejectment, be stayed antil soch 
time as ttie appeal, now pending before the Goart of 
Delegates, be determined, upon the defendant vesting 
tiie mortgage-money, interest, and costs to be t^ed 
by the Master, in Exchequer bills, and depositing 
soeh Exchequer bills in the hands of the signer €^ 
the writs in this Goart." (a) 



A rule upon this statute has been granted after an 
agreement, on the part of the mortgagor, to convey 
die equity of redemption to the mortgagee, where' no 
tender of a deed of conveyance for execution had 
been made to the defendant, or bill in equity filed ; (6) 
hot where it appeared that, subsequently to the de* 
fondant's agreement, several applications had beeh 
made to him, but without effect, to complete the pur-* 
chase, the Gourt refiised to stay the proceedings, {c) 

In ' a case where, upon an application by the 
mortgagor to stay proceedings under this statnte, it 
appeared that be had also [taken up money from the 
mortgagee upon bis bond, the Gourt granted the rufe 
upon the payment of the mortgage and interest only; 
the bond debt not being a lien upon the lands ; but it 
seems that when in such case tie heir is bound by the 



I 
/ I 



(a) Doe d, Mayhew v. EtIaid, appeared to the acden. 

MS. M.T. 1811. The Court did (6) Skinner v. Staoey, 1 Wil&SO. 

not in this case advert to the cir- (c) Ooodtitle d. Taysum v. Pope, 

cumstanoe tiiat the mortgagor, 7 T. R. 105. 
who made the application, had not 



OP STATSMO . PReCEfimNOS. 

bond^ aBd the mortgagor diw> ttie beir iiiwt ditchtege 
the bond debt, as Widl aa the mortgage, (a) Wbete^ 
however^ the bood was a Hen an theestate^. aad the 
mortgagee had given notice to the mortgagor^ that be 
i^oidd insaat upon paymeot of the money due ofon jt> 
the ' Court refuaed to stay the prooeedings^ Qpoapayr 
ment of the mortgage-moaey only. (6) Where : eim 
other mortgages^ although upon different premises^ 
existed between the defendant and the claimant^ the 
Court would not stay proceedings under this istatute^ 
upon the payment of the sum due upon one of the 
moitgages only* (c) 

» 

^ If upon a motion of this nature, any doubt exist w 
to the amount of what is due between the parties, tbe 
Court of King's Bench will refer the case to the mas'^ 
ter^ and the Court of the Common Pleas to the pro- 
thonotary , whose respective duty it is to tax the costs ; 
and in a case where an affidavit was made^ tiiat the 
mortgagee had been at great expense in necessary re- 
pairs of part of the premises in his possession {the 
ejectment being brought for the residue^) and it was 
prayed^ that the prothonotary might be directed to 
make allowance for such repairs ; the Court said^ thait 
the rule must follow the words of the statste^ and that 
the prothonotary would make just aHowances andde^ 



(a) Bingham tL Laiie v. Gregg, of this case, that the other mort- 
Bam. 182. Archer d, Hankey v, gaged premises were included in 
Snapp^And. 341. S.C.Stran. 1107, the ejectment; but it is diflfcult to 
midiAeea$atktrteUaL reconcile the decision eitjber to the 
(6) Felton v. Ash, Bam. 177. letter or Sfnrit of the statute, onleBS 
(c) Hoe (2. Kaye V. Soley,Blk. 726. they were al«o contained in the de- 
It does not appear from the report daration. 
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dactioDS. (a) If, howevw^ after tazatioii^ the debt 
and costs are not paid^ the lessor must proceed in the 
suit, and cannot have an attachment. (6) 

The cases in which the Conrts-liave stayed the pro- 
ceedings under stat 4 Geo. II. c. 28^ have already 
been considered, (c) 

The Coort would not stay proceedings in an action 
brought by the provisional assignee of the Insolvent 
Debtor's Courts on an objection that it was not 
proved at the trial of the cause that the assignee had^ 
pursuant to stat. 1 Geo. IV. c. 119. s. 11^ the 
avtbority of the Insolvent Debtor's Court to pro- 
ceed, (ct) 

(«) Gcodrigtit V. Moore, Bam. (p)Axitep 169,<cc. Ati|MDd.No.4r. 
176. (<0 Doe d. Spencer v. Clarke,3 

(6) Hand v. Dinely, Stran. 12S0. Bing. 370. 
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CHAPTER XIIL 



Of the Statutes 1 Geo. IV. c. 87, and 1 Wm. iV^ 

c. 70. 

T^B prptracted period during whioh> dishonest or in«> 
solvent tenants are enabled^ by the ordinary coarse of 
l^w^ to retain possession of their farms after the de«- 
terminatioii of their interest, has long been prodactiFe 
of serious evils to landowners. Unless a tenancy ex- 
piree at Christmas* upwards of six months will always, 
and eight or nine months will frequently, elapse^ be^ 
fore final judgment and execution can be obtained; and 
during the whole of that period the tenant has the un- 
controlled power of 3uffering the laud to remain uneul- 
tivai^d, or of comipitting wilful destruction, as hia tem^ 
per or immediate interests may prompt. The legisr 
lative provisions of the stat 4 Geo. II. c. 38^ enactii^ 
that tenants holding over shall pay double the yearly 
ralue of the land, affords no efficient relief in cases 
of this description. These frauds are not committed 
by respectable or responsible teofuits ; and when the 
tenant is inaoly^nt or dishonest, the jndgmeqt of the 
Insolvent Debtor's Court gives but an unsubstantial re- 
medy for the injury which the landlord has sustained. 
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To lessen^ and ia a great d^;ree r^n^y^ Hkwe 
evils^ the beneficial statutes now qnder cqnHclfjr^ti^n 
have been passed^ and the geneiral effect of timm as 
as follows. They enable the landlord^ wheUt flie 
tenant holds under an agreement in Mmtings to c^m* 
pel him before he is admitted to defend, . to .giiro, sca- 
nty for the damages and costs of the action^ and tibfit 
he will relinquish possession within four day^ after- 
the trial, unless he shall, within that tiive, givefiiirdHer * 
security th^t he wi)l not commit WMte* pr «tbwinse - 
injure the land, before the ordinary time ^ ftHnwiiiff * 
judgment or execution. And tiliey alsoi emiMQ;.tiie * 
landlord in all casesi whether th^ holfling haiiba»km^ 
writing or by parole to bring his oaiise to^rialiU^ifle 
assizes next following the expirati(Hi of the^ieaamj, * 
unfettered by the machinery of tenas Mid f^etanu; 
as likewise to recover the mesne prpSts as^ Widlias'* 
the land itself in the ejectment, and to obtain posses- 
sipn immediately after the trial, if (lie jod^^thatt •cer- 
tify his opinion on the record that hb ttligiht tty-do' 
so^ 



}By stat 4 Gko» J. c. &7, after reciting tbci 
which landlords wereexposed by thektwasfifclJien^lood, 
it was enacted, ^^ Thi^t where the term or interest «f 
'^ nay tenant^ holding under a lease or agreemfemt in 
^^ writing any lands, &c. for any term br niBnberfdf 
*^ years certain, (a) or firom year to year^ shall faaife^tEi* 
^^ pired or beep determined either by the landloid'or 
^^ tenant ]by regular notice to quit, (a) and such' tiboaiit^ 
^^ or any one holding ordaiwiqg by or onder kimisbaH 

(a) Post Sr4. 
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'* refose' to ddiver up possesion accordingly^ after 
^^ laM^l demand in writing made and signed by the 
^^ landlord or his agent, and served personally upon, ' 
^^ or left at tiie dwelling-house or usnal place of abode 
" of such tenant or person^ and the landlord shall' 
" tberenpon proceed by action of ejectment for the 
^^ recovery of possession, it shall be lawful for him^ at 
^* the foot of the declaration, to address a notice to ^ 
^^ Mdb tenant or person, requiring him to appear in ' 
^' the court in which the action shall have been com- 
'' menced, on the first day of term then next follow- ' 
'' idg» (a) or if the action shall be brought in Wales, or - 
^^ in the counties Palatine of Chester, Lancaster, or ' 
Durfaim respectively, then on the first day of the 
next sebsion or assize, or at the court day, or other ' 
usual period for appearance to process then next 
followingi (as the ease may be,) thete to be made 
^^ defendant, and to fed such bail, if ordered by the * 
^' Court, and for such {xurposes, as are hereinafter 
^^•nexfr speoified; and upon the appearance of the 
^' party at the day prescribed, or in case of non»- " 
^^ appearance on making the usual affidavit, of s^- 
^^ vice <^ the declaration and notice, it shaA be taw/cil 
^^ for tte landlord, prodaoing the lease or agreement, * 
^^ 4)r some counterpart or duplicate thereof, aiid prov^ * 
^^ ing the execution of (jhe same by affidavit, and ii jmmi 
^' affidavit (6) that the premises have been actuaffy en- 
*^ joyed under such lease or agreement, and that the 
interest of the tenant has expired, or been deter** 
mined by regular notice to quit, as the case may 
be* and that possession has been lawftiHy demanded 

(a) Post. S75. (6) Ante, 946. 
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^^ in manner aforesaid^ to move the Gonrt for a rale 
for such tenant or person to show* caose^ within a 
time to be fixed by the Coort on a consideration 
of the situation of the premises^ why snoh tenant 
or person^ upon being admitted ' defendant^ besides 
entering into the common rule^ and giving the com- 
mon' undertakings should I not undertake^ in case a 
<^ verdict shall pass for the plaintiff, to^ give tiie plain- 
^^ tiff a judgment^ to be entered up against tiws veal 
^' defendant, of the term next preceding the time of 
'^ trials or if the action shall be brought tn Wales; or 
^' in the counties Palatine respectively^ then of the 
** session, assize^ or court day^ (as the case may be) 
^^ at which the trial shell be had^ dnd also why he 
'^ should not enter into a recognizance, by himttreif 
^' and two sufficient sureties^ in a reasonabfe sum, 
^' conditioned to pay the costs and damages which 
^' shall be recovered by the plaintiff in the adion ; 
^^ and it shall be lawful for the Court, apon oanse 
** shown^ or upon affidavit of the service of the role 
^^ in case- no cause shall' be shown^ to make the same 
^^ absolute in the whole^ or in part^ and toorden such 
tenant or person^ within a time to be fixedy upon 
a consideration of all the circumstances^ to give 
such undertakings and find such bait, with such 
^^ conditions and in such manner as shall be specified 
^^ in the said rulCs or such parted the samenso made 
^^ absolute; tand in case the* party shall neglect < or 
^V refuse so to do> and shall lay no ground ta induce 
the Court to enlarge the time for obeying the^same, 
then upon affidavit of the service of such order an 
^' absolute rule shall be made for entering up judg- 
^^ ment for the plaintiff/* 
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By section 2^ it is fbrtber eoacted, ^ That wher« 
^' ever it shall appear on the trial of any qectment^ at 
<' the suit of a landlord against a tenant^ that such 
tenant, or his attorney, hath been served with due 
notice of trial, the plaintiff shall not be nonsuited 
*^ lor defiuilt of the defendant's appearance, or of 
^' conf(»sion of lease, entry, and oust^, but the pro- 
^' duction of the consent rule and undertaking of the 
^^ defendieuit shall, in all such cases, be sufficient evi- 
^^ dence of lease, entry, and ouster ; and the Judge 
^^ before whom such cause shall come on to be tried 
<' shall, whether the defendant shall appear upon 
^^ such trial or not, permit the plaintiff on the trial, 
^^ after proof of his right to recover possession of the 
^^ whole, or of any part of the premises menticmed in 
«« the declaration, to go into evidence of the mesne pro* 
*^ fits thereof, (a) which shall, or might have accrued 
^' from the day of the expiration or determination 
<^ of the tenant's interest in the same, down to the 
^^ time oi the verdict given in the canse, or to some 
^^ preceding day to be specially mentioned therein ; 
'^ and the jury on the trial, finding for the plaintiff, 
^^ shall, in such case, give their verdict upon the 
'^ whole matter, both as to the recovery of the whole 
'^ or any part of the premises, and also as to the 
^^ amoniit of the damages to be paid for such mesne 
^^ profits : provided always, that nothing herein* 
^^ before contained shall be construed to bar any 
*' such landlord from bringing an action of trespass 
<^ for the mesne profits which diall accrue fi-om the ver- 
f ^ diet, or the day so specified therein, down to the 

(a) Post dSO. 
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poBseBOonof the prenmes 






By aeciioD 3^ it is fiirther enacted^ ^* That in all 
«< cases in which soch undertaking sbaU ba^e been 
^^ given, and secimty found as aforesaid, if upon the 
^^ trial a verdict shall pass for the {riaintiff, hot* it 
shall appear to the Jndge, before whom the same 
shdl have been had^ that the finding ai the jury 
^^ was contrary to the evidence^ or tiiat the (fomages 
^^ g^ven were excessive, it shall be lawfol for the 
** Judge to order the execution of the jac^ment to be 
*^ stayed absolutely till the fifth day of the term then 
** next following, or till the next session, assiSKO or 
^^ court day, (as the case may be ;) which order the 
^^ Judge shall in all other cases make upon the requi- 
^^ sition of the defendant, in case he shall forthwith 
*^ undertaice to find, and on condition that, within 
*^ four days firon the day of tiie trial, be shall actaally 
** find security by the recognisance of himself amd 
'^ two sniiicient sureties^ in suoh reascmable sns as 
'^ the Judge shall direct, conditioned aot to conunit 
^^ any .vraste^ or act in the nature of waste, or otter 
*^ wiifiil: damage, and not to sell or carry off* any 
^^ stendidg crops; hay, straw, ormaiwre produced or 
^^.made (if any) upon the premises, and: whieh may 
'f'happeni to be thereupon^ from thei day upM winch 
^^•the-iVierdict shall have been given, to the day on 
^Fuwhieh execution shall finally be made opon <he 
judgment^ ortiie sMtie be set aside, as the case may 
be: Provided always, that tbe recognixance last 

(ft) Post 3d0. 
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** above mefttioned shall iimnediately stand disehai^d 
^^ and be of no effect^ in case a writ of error sMI be 
*^ brought upon such judgment^ and the plaintiff in 
** such writ shall become bound with two saflBcknt 
** aoreties unto the defendant in the same, in such 
^^ sum and with such conditions as may be conform- 
f^ able to the provisions respectively made for staying 
'^ execution on bringing writs q( error upon judg^ 
*' mente in actions of ejectment, by an Act passed in 
'' England in the sixteenth and seventeenth years of 
^^ the reign of King Charles the Second^ and by an 
^^ AiCt passed in Ireland in the seventeenth and 
ff eighteenth years of the reign of the same king, 
^^ which A.cts are respectively intitled. An Act to 
^^ prevent arrests of judgment^ and sufereedmg 
U executions*^ 



4 enacts, ^^ That all recogniaanoes and se* 
^^ cnrittes et^ered into pursuant to the proviaions of 
^^ this Act, may and shall be taken respectively in 
^^ sttch manner>and by and before such persons as 
*' ase provided and authorised in respect of recog* 
^^ nisances of bail^ upon actions and suits depending 
^< in flie court in which any such action of ejectment 
^^ shall have been commenced : and that the officer 
^^ of the same court, with whom recogniaances of bail 
^^ are filed, shall file «och recognizances and seeu- 
*' rities, for which respectively the sum of two shil- 
^^ Kngs and six-pence^ and no more, siall be paid, 
^f but no action, or other proceeding, shall * be com- 
<^ menced upon any such recognizanoe or security, 
^^ after the expiration of six months from the time 
'^ when possession of the premises, or any part 
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'^ thereof^ sball actually have been delivered to the 
" landlord.'' 

The 6th section relates only to the Welsh juris- 
diction now abolished ; (a) and by the 7th^ 8th^ and 
9th sections, Scotland is exempted from the opera- 
tion of the act^ all other remedies of landlords are 
retained^ and double costs are given to the defendant 
if he obtain a verdict, or the plaintiff be nonsuited 
on the merits. 

A tenancy by virtue of an agreement in writings 
for three months certain, is a tenancy within the 
meaning of this statute, because it is a tenancy ^^ for a 
term certain ;" (b) but a tenancy for years determinable 
on lives is not. because it is not a holding for '' a 
number of years certain." (c) So likewise a holding 
by parol from year to year is not within the istatute, 
the words in writing extending to the whole sentence, 
and not being confined to holdings for a term, or 
number of years certain, (d) The statute also only 
applies to cases, where the lease or term has expired 
by the mere efflux of time, and not to a tenancy 
determined by a notice to quit, either from or fo the 
landlord, where there is a subsisting lease for a term 
of years, determinable at the end of a certain num- 
ber of them, and so determined by a notice under the 
lease, (e) 



(a) Stat. 1 W. IV. c. 70. {d) Doe d. Earl of Bradford v. 

(6) Doe d, Phillips v. Roe, 5 B. Roe, 5 B.& A.77a 

& A. 766. (e) Doe d. Lord Cardigan o. Roe, 

(f) Doe rf. Pemberton r. Roe, 7 K. B. T. T. 3 Geo. IV. MS. S. C, 

B.&C. 3. ID.&R. 540. 
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t The Court will only direct recognisBance^ to be 
entered into under this statute, on the appearance of 
the defendant, for the costs of the action^ and not for 
the mesne profits, (a) 






The' notice at the foot of the declaration required 
by &\» statute, should be signed by the landlord' or 
his attorney y and should * be in addition to^ and not 
form part of^ the ordinary notice signed by the casual 
qjector. (6) 



J ( • • 'i 



Where upon showing cause against a rute obtained 
under this statute, upon an affidayit stating a tenancy 
fcom . year to year^ under a written agreement, and 
that the tenant's interest hafd been duly determined by 
a notioe to quit, and' that there bad been a writteb 
demand of possession, and that the tenant had 
been:»serTad with the declaration on April 24, 183U^ 
it was swcrii by the defendant^ that long ^fter 
the service of the notice to quit^ which expired on 
Marchi25> 1829, he saw tlfe steward of his landlord^ 
and retook the premises by parol, and that he had 
rented and held them under such parol agreement^ 
from the said 29th of March to that time>' and that he 
was advised there was a valid tenancy 'then existing, 
and that he had a good defence to the 'action^ the 
Court of Common Pleas ^ made the rule absolute^ 
because the affidavit only deposed tbat'he retook the 
premises^ without stating for 'what period, or on what 
terms; and therefore, that in the absence of satid- 



(a) Doe d. Sampson v. Roe, 6 B. (b) Anon. 1 D. fie R. 435. Doe tL 
Moore, 64. Sampson v. Roe, 6 B. Moore, 54. 
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^ioty tvicleMe of a wm^ takimg, the easei was within 
ijba act (^x) 

By Stat 1 Wm. IV. c. 70. s. 3t6, after reciiing the 
delays saffered by landlords in recoveriDg possession 
pf their laods^ it is enacted, ^^tbat in all actions of 
** ^lectment to be brought in any of his Majesty's 
^^ Courts at Westminster by any landlord against his 
''. tenant^ or against any person olaiming through or 
^^ under such tenant^ for the recovery of aay iaads or 
^' hereditaments where the tenancy shall expire^ or 
^ the right . of entry into or upon such lands or here- 
^^ ditaoieats shall accrue to such landlord, in or' after 
^^ Hilary or Trinity Terms respectively, it - shall be 
'* lawful for the lessor of the plaintiff in any such 
f^ action, at any time within ten days after 4ach 
^* tenancy shall expire, or right of entry acemeftas 
f ^ aforesaid, (6) to serve a declaration in €|eotnMit, en^* 
** titled of the day next after the day of the demise in 
^^ such declaration, whether the same shall be in term 
f^ or in vacation, (c) with a notice thereunto subscribed, 
f ^ requiring, the tenants in possession to appear and 
^^ plead thereto, within ten dajrs in the Court, in which 
*^ such action may be brought ; (d) and proceedings 
1' shall be had on such declaration, and rules; to plead 
^' entered and given, in. such and the same manner, 
^^ as neariy as may be, as if such dedaration had 
V. been duly served before the preceding term : Pk'o* 
^' vided .always, that no judgment sh(dl :be signed 
gainst the casual ejector until d^&ultof appear- 



€€ 



(a) Roe d. Purant V. Doe, 6 (c) Ante, 207, 808. 
Ding. 574. ((/) An^ S80. 949. 

(6) Ante, 347. ^ 



1 WM. IV, c. 70. s'yy 

f^ianoevand plea wiAm^ sacfa ten days, and' t!ftit at 
'^ least six clear days' notice of trial shall be giveu 
^^ to the defendant before the commission day of 
^^ the assises at which such eject Aient is 'intetadtid to 
f* be tried ; provided also^ that any defendant in 
f ^ saeh action may, at any time before the trial 
^^ thereof^ ^Pply ^ a judge of either of his Majesty*s 
<^ supmor Courts at Westminster^ by summons in 
^ the. usual manner, for time to plead, or for staying 
^ or setting aside the proceedings, or for postponing 
<^ the trial until the next assizes ; and that it shall be 
**i lawfiil for the Judge in his discretion to make such 
^' order in the said rause as to him shall seem 

^ eipedient" 

• 

By section 37^ it is enacted^ ^^ that in making up 
^'^ the record of the proceedings on any such de- 
^^ clamtion in ejectment^ it shall be lawful to entitle 
^ such declaration specially of the day next after the 
^ day of the demise therein^ whether such day shall 
^'^ be in term or in vacation^ and no judgment there- 
^ upon shall be avoided or reversed by reason only 
^^ of sttoh special title." (a) 

And by section 38^ it is enacted, ^^ that in all 
^ cases of trials of ejectments at Nisi Prius, when a 
^^ verdict shall be given for the plaiutiflT^ or the 
^ plaintiff shall be nonsuited for want of the defend- 
"* ant's appearance to confess lease, entry^ or ouster^ 
^* it shall be lawful for the Judge^ before whom the 
^^ cause shall be tried^ to certify his opinion on the 

(ii) Ante, 207. 
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^^ back of th^ veeord^.that a writ of posfession ought 
to rissue rimmediatelyy and npaik such certificate a 
writ of possession ooay be issued forthwUii ; .(a) and 
** the costs may bet taxed^ and judgment signed and 
'^ executed afterwards at the usual time> as if no 
'^ 4uch writ bad issued : Provided always^ that such 
f ^ writ, instead of reciting a- n&coYerj by judgment 
^\ in the form now m .use, shall reoite shortly that 
*^ the cause came on for trial at Nisi Pmus at 
'^ such a time and place and before such a Judge^ 
'* (naming the time^ place, and judge,) and that 
V thereupon the said Judge certified his opinion 
^^ that a writ of possession oyght to issue imme- 
diately." 

(a) Appendix, No. 37. 
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CHAPTER XIV. 



Of the Action for Mesne Profits. 

Whilst the action . of ejectment remained in its 
original state^ and the ancient practice prevailed, the 
measure of the damages given by the jury, when the 
plaintiff recovered his term, were the profits of the 
land accruing during the tortious holding of the de- 
fendant. But as upon the introduction of the modem 
system, the proceedings became altogether fictitious, 
and the plaintiff merely nominal, the damages stssessed 
became nominal also ; and they have not since that 
time included the injury sustained by the claimant 
firom the loss of his possession. It was therefore ne- 
cessary to give another remedy to the claimant, for 
these damages ; and this was effected by a new ap- 
plication of the common action of trespass m et armis, 
generally termed an action Jar mesne profits : (a) in 
which action, the plaintiff complains of bis ejection 
and loss of possessi<Ni, states the time during which 
the defendant (the real tenant) held the lands and 

(o) lleev. E. L. 4 vol. 169. 
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took the rente and pro6te» and prays jodgnientfer 
damages which be has thereby sustained* 



This action is partly superseded^ when the relation 
of landlord and tenant has subsisted between the paiu 
ties to die ejectment^ by the provisions of the stat. t 
Geo, IV. c. 87^ (a) which enables landlords to w^ 
Qover in that action^ the mesne profite accroing from 
the day of the determination of the teaaiicy (wi&oat 
reference to the day of the demise in the declaration) liq 
the day of the trials or some preetdmg dAy. But thid 
mode of recovering the mesne profits is optional ^^idi 
the landlord ; and as an action f^r mesne profite must 
notwithstanding beresorted to, Ibr^lM vccovcffyiof those 
profite from the day of the trials or ^ other pncedmg 
day, to the day of obtaining possessioBy and aq itia 
often difficult for the landlord to ascertaia what injai ' y 
he has actually susteined^ by the holding .over of .the 
tenant (the amount of the damages not being limited 
to the amount of the rent) until he obAaiBB> dotuasL flos- 
seasion> this provision of the statote is in ^{iracftiee sel- 
dom resorted to. ... 

It has been said^ that a lessor in ejectment jnay, if 
he please^ waive the trespass^ and recover the mesne 
profite in an action for use and occupatioa ; (6) but 
this election must be limited to the profite accruing 
antecedently to the time of the demise in the eject- 
ment ; for the action for use and occupation is founded 
on contract t the action of ejectment upon wr&nff, and 



(a) Ante, 32 1. 371. 584. Doe. d. Cfmoey v. BAIttBy 

(6) Goodlitle v. North, Doug. Cowp. 243. 
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they are therdbre wholly inoonsiBtetit with each other 
when applied to the same period of time ; since in 
the one action the plaintiff treats the defendant as a 
tenant, and in tiie other as a trespasser, (a) When^ 
hofHerer, a tenant holds over after the expiration of 
iie landlord^i notice to qnit^ the landlord^ after a^e^ 
eevery in ejectment^ may waive his action for mesn^ 
profits^ and maintain debt upon the 4 Oeo. II. c. 26^ 
against the tenant^ for double the yeariy valoe of thid 
premises daring the time the tenant so holds over t 
foit tbi doable valoe is given by way of peimlty; 

andnoA as rent (6) ' 

• 

* lli6'aotion<fiMr mesne profits maybe brought pend* 
ipg^^ vmt of error in ejectment^ and the plaintiff 
ma^ proceed to ascertain Jm damages^ and to sign hiii 
jodgmettt ; bat- the Gonrt w31 stay execution until the 
wit of error is determined, {c) 



y . •! 



lUm aotion is badlable or not^ at the discretidli 
ef 'the Oonrt/or Judge, and when an order for btifi'%1 
made^ the recognizance is usually taken in two 
years value of the premises^ but this is also dis« 
itretiooaty. (d) 

I; The lessor of the plaintiff in the antecedent abtiofi 

■' . - 

(a) Birch v- Wngbt, 1 T. R. S78. the hotter opifkiim tb«t h^ h Qot 

(() Tunmings v. RowlisoD, Burr. Ante, 163. 

idOS. 7t is not jet settled whe- (c) Harris v. Alleo, Cas. Prac. 

tbir« when the fjectnieiic is loimded C. P. 46. Donfmrd v. EHis, M Mod, 

upon a notice to quit given hy the 138. 

tenant, the landlord is entitled to (d) Hunt v. Hudson, Barn. 85. 

maintain debt upon the 11 Geo. U. 1 Sell. Prac. 36. 
c. 19, for double rent^ but it seems 
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of qectmenty is of coarae the peraoa coneenied in 
interest^ bat he may bring his action for mesne profits 
eitbef in his own name^ or that of his nominal 
lessee, (a) The fomer^ however^ is the more advan- 
tageous metiiod ; as he may then^ apon proper proofs^ 
recover damages for the rents and profitii received by 
the defendant anterior to the time of the demise in 
the ejectment^ which cannot be done in an action at 
the snit of the nomiiMd plaintiff, (b) and the CSoarts 
will not stay the proeeedii^ until secmtty be given 
for the costs^ which will be done when the action. fiir 
mesne profits is brought in the name of such nominal 
lessee, (c) 

It was once indeed doubted whetliar this action 
could be maintained in the name of the plaintiff initiie 
ejectment, after a judgment by defiudt' against the 
casual ejector^ because, being a possessory action^ an 
entry must be either proved or admitted, neither of 
which, it was argued, could in such case be done ; 
but it is now settied, that there is no distinction be- 
tween a judgment in ejectment upon a verdict and one 
by de&ult, the right of the claimaiit being in the one 
case tried and determined, and in the othw con- 
fessed, (d) 

A tenant in common, who has recovered in cgecfe- 

(a) It may here be incidentally his name. (Close's case. Skin. 947. 

observed, that when the ancient Anon. Salk. 260.) ' 

practice is resorted to, and the (t) B. N. P. 87. 

plaintiff in the ejectment is a real (c) Say. Costs. 196. 

person, the Court will not permit (d) Aislin v. Parian, Ba rr. 665 

him to release the action for mesne Jefines v. Byson, Stran. 960. 
profits, should the lessor bring it in 
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nent^ maymaiotain an action for mesne profts agttnst 
lii$ oompanion. (a) "^ • 

■ . •}■ ■• 

A joint action for mesae profits, may be snpported 
by several^ leasors' of the pkaritiff in ejectment, after a 
recovery therein, althongb'theite were* only separate 
dennses by each. (&) 

. As the action for mesne profits is an action of tees- 
pass, it cannot be maintrined against execntom or ad^- 
ministrators, for the profits aecroing diiriag the Kfo* 
tiflie'cf the testator or intestate ; nor will a court of 
equity interfere to enforce the payment of them 
against personal representatives, when' the lessbr has 
been deprived of his legal < remedy by the mwe acci- 
denli i€i the defondanf s deathl < But where the lessor 
was delayed: fi*om recovering in ejekstment by a rale of 
the Goart of law, and^byantnjunctioii at theinAtanee 
e£ the defendant, who. okimately foiled both at law 
and in equity, the Goart decreed an account of the 
mesne profits against his (the d^ndant's) em^ 
cutaraf(c}'. ' • 

It is also doubtful whether the action can be main- 
tained against a tenant for the holding ov^ of his 
undertenants, for it should be brought against the 
pefson in aetual possession «and trespassii^. {d) But 
any person so found in possession after a recovery in 
ejectment is liable to the action ; and it is no defence 

(a) Goodtide v. Tombs, S Wils. (c) Pultency v. Warren, 6 Vex. 

1 18. Cutting V. Derby, Black. 1077. J. 73. 

(6) Chazqier& another o.Liingon, (d) Buriie v. Richardsoo, 4 

5 M. & S. 64 S. C. 2 Chitty, 410. Taunt. 7tlO, 
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to tay that he was upon the premises aa the agent and 
under the licence of the defendant in ejectment^ for 
no man can license anotiier to do an illegal act But 
the measure of the damages in such case will not be the 
whole mesne profits of thelands^ but will depend upon 
the time such person has had them in his occopation^ 
together with the other circumstances of the case, (a) 

In the case of Keech d. Wame t;. Hall^ {b) where it 
was decided that a mortgagee might recover in eject-' 
ment without a previous notice to quit^ against a tenant 
claiming under a lease from the mortgagor^ granted 
after the mortgage, without the privity of the mortga* 
gee^ it was asked by the counsel for the defendant, if 
such mor^i^agee might also maintain an action against 
the tenant for mesne profits, which would be a manifest 
hardship and injustice to the tenant, as he would then 
pay the rent twice. Lord Mansfield, G.J. gave no 
opinion on that point ; but said, there might be a dis- 
tinction, for the mortgagor might be considered as 
receiving the rent in order to pay the interest, by an 
implied authority from the mortgagee, until he de- 
termined his will, (c) 

The declaration in the action for mesne profits 
must expressly state the different parcels of land 
from which the profits arose, or the defendant may 
plead the common bar. It should also state the time 
when the defendant broke and entered the premises 
and ejected the plaintiff, the length of time during 

(a) Girdlestone v. Porter, K. B. (6) Doug. SI. Ante, 88. 
M. T. 39 Geo. III. Wood. L. aodT. (r) ISivide^ 4 Ann.c 16. s 10. 
511. 
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nibiob he M^jfwted hm^* nmi tbq v«tw o£ IM i^end 
|KPfit9 of wUcb he (tepri¥6d hamrand a.deoibnlioii 
wkY^h <loe9 jBotOQutoiif tbf se gtetaMiito will bet boiden 
ill^ oo ( ap^icial demttilrarr byt.thci defect isioomd hy 
KW^mV or itftfu: jiidgment bgr default nfd Hrvift ofiiKr 
9HU7 .^x^CJQtf^dp by the opetatioa of die fltata 4 Aim: 

; la the fltatemeiit of the damages m Ae-dedamtibii 
the^sto 9f the qjectnieBt may be indodedy whether 
1lhe jia4g9iwt be agaiMt the rnnMl/qectpryor againsli 
^jtefiant or kuidlord; and wheii the judgment iti 
QgawAt th^. pffluM €jje9tQr> for want of an appearance, 
ijl^e foosta are invarpably ineUided in fba statement oC 
tbOr damages, though it is more j^rndent, fbr^reasMs 
#<¥h4y. ^aigaed* ia.otiier case^ to omit them; (6) 
iMid iQ a CMO Inhere after a f eeovery Ja qeetmept^ and 
before an iw^tion ftir mesne pro&ta, tke dt fimdauk 
becpnKe baokropt^ and the lessor inserted the taaced 
cpstp. Qf.the.qeotment as damages in hiaactioaibr 
maane profits^ but the jary •did not indudb them itt 
the^r yprdict in executing a writ of inquiry therein, 
the Court refused to set aside the inquisition ; because 
the costs being a liquidated debt, the plaintiff might 
have proved them under the defendant's c6mmissfoh 
ofbaniuruptay, and as he had chosen to t^ke the- 
change of xeoofenog in an oblique wi^, mom than* he 
could have recovered in a direct manner, and hadfidled, 
the Court did npt thipk it necessary to assist him. (o) 

' 4 

(a) HiggioB I'. Ilighfield, 13 East, et vide Utterson v. VerooDy 3 T. R. 

407. 53^47. Ante, 336. 

(6) GiiH'tvcr V. Drinkwater, 3 T. (4?) Gulliver o* DriokwateTt S T- 

R. e61. Doe V. Daviesy 1 Esp. 358; R. S61. 

C C 
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The general issue is not gmlty ; and if the plaintiff 
declare against the defendant^ for having taken tibe 
mesne profits for a longer period than six years be- 
fore action brought^ the defendant may plead the 
statate of limitations^ namely> not guilty witkm m 
years before the commencement of the snit^ and 
thereby protect himself from all but six years, (a) 



(a) B. N. P. 88. Subject to the 
defence founded on the statute of 
JlmitKtiaaB, Ifae party entitled to tbe 
possession of real property, and of 
chattels real, may, by the law of 
England, recover the mesne profits 
from die time bis title accrued ; and 
al law, tbu general right to recover 
is not afiected by any equitable cir- 
cumstances in tlie situation of the 
defendant; such as his ignorance of 
die plaintiff's right, or an innocent 
mistake in point of law, as to the 
construction of a demise, the due 
execution of a power, and the like^ 
where tbe defendant may have ob- 
tiuned possession in the fidlest con- 
fidence of the validity of his title. 

In equity there'are cases in which 
tbe right to mesne profits is restricled 
to the filing of the bill ; as ^ere 
the defendant has possessed in en- 
tire and justifiable ignorance of an 
advene right, or wher» the plaintiff 
has been guilty of laches in prose- 
cuting his claim. See Dormer v. 
Fortescue, 3 Ashurst, ISO, and die 
cases referred to 1 Maddock's 
Chancery, 90, &c. 

According to the civil law, and 
still more according to die law of 
some of the countries of Europe, 



which have adopted the principles of 
die dvil law, the right to recoter die 
profitaof nsal property enjoyed wi^ 
out title, and to which the tide of 
the claimant is established, has been 
restricted to an extent whidi will 
appeltf extraordinaiy lo an En^isli 
lawyer. 

By the civil law as laid down in 
the Senatus Consultum de Htre- 
dkatii Paitmnei (D.Iib. 5.1%. iii. 
1. 30, &c) boojB fidei possessors are 
defined to be those '* qui justas 
" causas habuissent quans bona ad 
** se pertinere eKisdmassent;" and 
tbfe distincdoAs as to liability fiv 
intermediate 'profits in the various 
cases of bona fides and maUfida are 
laid down in the 5di book of the 
Digest above cited. 

Generally in the case of bona fide 
possession, the true owner was en- 
dded to mesneprafits from die tiaae 
of Utiiamimiaiion or plea. And die 
dme from which the 6aiMs,/Sdln pos- 
session was liable, even when held to 
be hetqdeiior /ocAtf , (as then having 
the rents and profits in his hands in 
specie and unconsumed) was tbe 
period of final judgment, or, ** rei 
judicaia," See a clear and oondse 
view of the Roman law upon this 
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Neitiier iMmkraptcy, (a) nor a dischai^ ander tbe In- 
wlvent Debtor's Act^ (6) can be pleaded in bar to this 
action ; and it has been held that the stat. 6 (Jeo. IV. 
€. I6p s. &7, which directs, that all persons ttho shall 



subject in %fiADersAocft (Opera 1,969.) 
Uh, 8, c. 12. Obiervatiomtm Jurit 

The lawof SootUnd has gone be- 
yond the ciyil law in favour of the 
honsjidei possessor ; and the case of 
bom JUa has been veiy Ubenlly 
construed . Many questions involv. 
ing this doctrine arose on the leases 
granted by the late Duke of Qneens- 
bury, who^ being tenant in tail had 
granted a great number of leases at 
inadequate rents, taking very profit- 
able grMficms OTjhiei, a thing which 
had been held law&l by a series of 
decisions ef the Scotch Courts^ but 
finally, the law was settled otherwise 
by the House of Lords, and all the 
leases grantisd on such tenns by tbe 
Duke were set aside. (1 Bbgby 
339.) 

The next heir of entail in preju- 
dice of whom diese leases had been 
granted brought actions for i^at 
the law of Scotland terms <'o«o- 
Unt profit$r but it was held in these 
cases that thtbonaJUei of the te- 
nantSy the lessees^ continiMd till tbe 
final judgment in the House of 
Lords referred to. 

A very strong case is now pending 
in the House of Lords. The lale 
Earl of Peterborough being entitled 
as heir of entail to a conuderable 
estate in Scotland, granted in 1795 
leases for a long term at rents 



fully adequate at the time to the 
highest previously received, but 
taking asum in hand as gnmmm or 
fate, the next heir of entail insti- 
tuted an action to reduce the 
leases, andfor *'t7ioibi//iro/itf,"and 
they followed the decision in the 
Queensbuty case. Hie actk>n had 
been commenced in 1814. Tlie 
Court of Session first determined 
tiiat tbe ioiMjEdb possession of the 
lessee ceased on the 13th of July, 
1819, the date of the judgment in 
the Queenshury cases ; but subse- 
queotfy fixed the penod to be tfw 
9th of March, 1819, tbe date of the 
judgment of the Court of Session, 
reducing and setting aside the lease. 
Tbe defendant had appealed from 
the latter judgment which was a& 
firmed in the House of Lords, (5th 
July, 1822,) and he contended that 
the peHod when foiut jMn posses- 
skin ceased was that oiaffinfumee ia 
the particular case. The point now 
under appeal b, — at which of the 
periods 1819, or 189S, the defend- 
ant became liable for violent or 
mesne profits, tbe tide of the plaintifi* 
having accrued in 1814. 

As to the general principles of the 
law of Scotland on this subject, see 
Etskine, B. d. Tit. 1. s. S5. Stair. 
B.2.Tit l.s. 23. 

(a) Goodtitle v. North. Doug. 584. 

(b) Lk>yd v. Peell, 3 B. He A. 407. 

cc2 
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have given credit upon good and valuable considera- 
tion bond fidCy for any money whatsoever, which is 
not due at the time of the bankruptcy^ shall be ad- 
mitted to prove such debts^ &c. has been holden not 
to extend to damages recoverable in an action for 
mesne profits, {a) 

As also this action is for a tortious occupation^ the 
defendant cannot pay money into court, (b) 

Where the plaintiff proceeds only for the recovery 
of the mesne profits, accruing subsequently to the day 
of the demise in the declaration, he need not prove 
his title to the premises. The judgment in ejectment 
is conclusive evidence of his right from that period ; 
and it is immaterial whether the judgment is founded 
on a verdict, or has been obtained by default against 
the casual ejector ; and whether the action is brought 
in the name of the real claimant, or the nominal plain • 
tiff in the ejectment, (c) It was formerly indeed 
holden that if the action were brought in the name of 
such claimant, or afler judgment by default against 
the casual ejector, the judgment would not operate 
by way of estoppel ; but that the defendant was at li- 
berty to controvert the plaintifi^s title ; because the 
plaintiff in the action for mesne profits, in the one 
case, and the defendant in the other, were not parties 
to the record in the previous ejectment, {d) But it is 
now settled that there is no solid distinction between 

(a) Moggridge v. Dayis, 1 Whit. B. N. P. 87. 

16. («0 t lill. Prac. Reg. 676. Jcf- 

(6) Iloldfastv. Morris, S Wils. 115. fries v. Dyson, Stran. 960. 
(c) Aislin v. Parkin, Burr. 688. 
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the tWo judgments, the right being tried and deter- 
mined in the one case, and confessed in the other ; 
and that the claimant and tenant in possession are ju- 
dicially to be considered the only parties to the suit. 



When^ therefore, the plaintiff seeks to recover such 
profits only as have accrued subsequently to such de- 
mise, no other evidence of his title is, generally speak- 
ing, required, than examined copies of the judgment in 
ejectment, of the writ of possession, and of the sheriflPs 
return thereon ; (a) and if the plaintiff has been let 
into possession of the premises by the defendant, an 
examined copy of the judgment in ejectment only 
will be sufficient. (6) It has indeed been doubted, 
whether evidence of the writ of possession and 
sheriflPs return is ever necessary, except upon judg- 
ment by default against the casual ejector, but it is, 
notwithstanding, prudent to be prepared with it in 
all cases^ unless the plaintiff has been let into pos- 
session by the defendant, (c) 



The judgment in ejectment, however, is not evi- 



(a) Astlin V. Parkin, B. N. P. 87. 

(6) Calvert v. Horsefall, 4 Esp. 67. 

(c) Vide Thorp ». Fry, B. N. P. 
87, et S.N. P. ags. (n. 50), et 
Aislin ti. Parkin, Burr. 665. The 
reason assigned for thb distinction 
is, that where the judgment is had 
against the tenant in possession, the 
defendant, hy entering into the 
consent rule, is estopped both as to 
the lessor and lessee, so that dther 
may maintain trespass, without an 
actual entry, but that where the 
judgment is had against the casuul 



ejector, no rule having been en- 
tered into, the lessor shall not 
maintain trespass without an ac- 
tual entry, and therefore ought U> 
prove the writ of possession exe- 
cuted. But this reasoning is not 
satbiactoty; for if the tenant be 
concluded by the judgment in the 
ejectment from controverting the 
plaintiffs title, it should seem he 
b also concluded from controvert, 
ing hb possession, for possession b 
partof hia title. 
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The plaintin aMst also profr the kiqrth of time 
that the defeadant (or h» le^Mla if he be the land- 
Umlj bare been in possession of the {demises, for 
the judgment in gectment aftrds no evid^ice of 
possession, and he can onlj recover damages for 
tiie time be proves the defendant to be in actsal 
occupation, or receipt of tiie rmts and profits. * The 
production of the consent rule proves possession, only 
from the time of the service of the declaration, (d) 

(fl)B.lf,P.8r. (^ Dodwdl V. Gibbs, 9 C.&P. 

(6) Urnn V. White, 7 T.R. lis. 615. 
(f ) Hunter v. Britte, 3 Camp. 455. 
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He must also, of coarse, prove the amount of his 
damages ; and as the action for mesne profits is an 
action of trespass vi et artnisy the jury are not con- 
fined in their yerdict td the mere rent of the premises^ 
although the action is said to be brought to recover 
the rents andprcfiis of the estate, but may give such 
extra damages as they may think the particular cir- 
cumstances of the case may demand, (a) He most also 
prove the amount of his costs where they are stated 
in the declaration as part of his damages, and if the 
ejectment has been defended, his claim is limited to 
the amount of the tasted costs only. (6) Yet a plain- 
tiff in this action has been allowed to recover, by way 
of damages, the full costs incurred by him in a court 
of error in reversing a judgment in ejectment ob- 
tained by the defendant, although they were costs 
which the court of error had no power to aUow. (c) 

• 
The plaintiff will also be entitied to give evidence 
of any injury done to the premises, in consequence 
of the misconduct of the defendant, provided sqch 
fact be especially alleged in the declaration. 

When the plaintiff seeks to recover the mesne profits 
accruing antecedent to the day of the demise in the 
declaration, it fdlows from what has been already 
said, that he must produce the regular proof of his 
tide to the premises. He must also, it appears, in such 
case prove an entry upon the lands, though some 
doubt seems to exist as to what proof of entry will be 

(a) Goodtitle v. Tombs, 3 Wils. 471. Doe v. Davis, 1 Esp. 368. 
118. 131. (c) Nowell v. Roake, 7 B.&C. 

(b) Brooke v. Bridges, 7 B. Moore, 46i. 
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syflicient: By some it has been said, that the plaintiflT 
IB entitled to recover tbe mesne profits only from the 
tiMe hecan profe himself to have been in possession; 
and that, therefore^ if a man make his will and die^ 
the devisee will not be entitled to the profits until he 
has made an actual entry^ or in other words until the 
day of the demise in the ejectment ; for that none can 
have an action for mesne profits unleira in case of 
actaal entry and possession. Others have holden, 
that when once an entry has been made^ it will have 
relation to the time the title accrued^ so as to entifle 
the claimant to recover the mesne profits firom that 
time ; and they say that if the law were not so, the 
Courts would never have sufifered plaintifis in ejeet^ 
ments to lay their demises back in the manner they 
now do, and by that means entitle themselves to re- 
cover profits, to which they would not otherwise be 
entitled, (a) The latter seems the better opinion ; 
but these antecedent profits are now seldom the object 
of litigation, from the practice of laying the demise 
and ouster immedit^ly after the time when the lessor's 
title accrues, (b) It should however be observed, 
that when a fine with proclamations has been levied, 
an entry to avoid it will not, in this action, entitle the 
plaintiff* to the profits between the time of the fine 
levied, and the time of the entry, although they pro- 
bably may be recovered in a court of equity, (c) 

If the plaintiff* in an action for mesne profits re- 
cover less than forty shillings, and the judge do not 

(o) Metcalf v. Harvey, 1 Ves. 248, (c) Dormer v, Fortescuc, 3 AUt. 
9.— B. N. P. 87. 134. Compere v, Hicka, 7 T. R. 787. 

{h) Ante, 918. 
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certify that the title came in questioiii the plaintiff 
is entitled to no more costs than damages ; and this 
is the case whether the action is brought in the name 
of the lessor of the plaintiff in the ejectment^ or in 
that of his nominal lessee, (a) 

If in an ejectment there be a verdict for the plain- 
tiff, and the defendant bring a writ of error, and enter 
into a recognizance to pay costs in case of nonsuit^ 
&c. pursuant to slat 16 & 17 Gar. IL c. 8^ and he 
be nonsuited^ Scc.^ the defendant in error needs not 
bring a scire Judas or debt on the recognizance^ but 
may sue out an elegit^ or writ of inquiry^ to recover 
the mesne profits since the first judgment in eject- 
ment, {b) 

(a) Doe V. Davis, 6 T. R. 593. (h) Short v. Heath, 3 Cromp.Prac. 
S. C. 1 £sp. 358. 385. 
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No.1. 

Q Notice to 

«1K» quitbythe 

I hereby give you notice to quit and deliver up, on the landlord, 
day of next, the possession of the messuage or ^^^^ ^^^ 

dwelling house, (or ** rooms and apartments/' or '* farm lands to year. 
and premises/') with the appurtenances, which you now hold 
of me, situate in the parish of in the county 

of 

Dated the day of 18 Yours, &c. 

A.B. 

To Mr. C. D. (the tenant in possession :) or (if it be 
doubtful who is tenant,) To Mr. C. D. or whom else 
it may concern. 

No. 2. 

Sir. The like, 

I do hereby, as the agent for and on behalf of your landlord f/r^^i^°^ 
A.B. of give you notice to quit and deliver up, on (8cc.) (as landlord, 
in No. 1.) which you now hold of the said A.B. situate, (8cc.) 
Dated, (8cc.) Yours, 8cc. E. P. 

Agent for the said A. B. 
To Mr. C. D. (&c.) 

No. 3. 

Sib. The like, 

VII -• fl_ > • "fcT ^ bytbeland- 

I hereby give you notice, &c. (as m No. 1. to ** county lord, where 

of " ) provided your tenancy originally commenced at that ^enoement 
time of the year ; or otherwise, that you quit and deliver ap of the te- 
the possession of the said messuage, (&c.) at the end of the ^ubtfui. 



396 APPBNBIX. 

year of your tenancy, which shall expire next after the end 
of half a year from the time of your being served with this 
notice. 

Dated, (&c-) Yours, Stc. 

To Mr. C. D. (&c.) A. B. 

Na4. 

The like, S,R 

by a tenant • , , . . ^ . . 

fh>m year I hereby give you notice of my intention to quit, and that 
S/inten^'^ I shall on the day of next, quit and deliver up the 

tiontoquit. possession of the messuage, (&c.) which I now hold of jroa, 
situate (8cc.) 

Dated, (&c.) Yours, Stc. 

To Mr. A. B. C. D. 

No. 3. 

Letter of Know all men by these presents, that I, A. B. of, (&c.) have 
to enter mtide, ordained, constituted and appointed, and by these pre- 
and seal a gents do make, ordain, constitute and appoint C. D. of, (8cc.) 
premiMi. my true and lawful attorney, for me, and in my name, to 
enter into and take possession of a certain messuage, (&c.) 
late in the tenure and occupation of G. H., situate (&c.) but 
now untenanted ; and after the said C. D. hath taken posses- 
sion thereof, for me, and in my name, and as my act and deed, 
to sign, seal, and execute alease of the said premises with the 
appurtenances, unto E. F. of, (&c.) to hold the same to him the 
saidE.F. his executors, administrators, and assigns, from the 
of last past, before the date hereof, for the 

term of seven years, at the yearly rent of a peppercorn, if law- 
fully demanded ; subject to a proviso, for making void the 
same, on tendering the sum of sixpence to the said E. F. his 
executors or administrators. In witness (8cc.) 
Sealed and delivered (&c.) 

No. 6. 

Affidavit of I.K; of, (8cc.) gentleman, maketh oath and saith; that he 
thesame.^ was present and did see A. B; of, (8ic.) named in the letter of 

attorney hereunto annexed, duly sign, seal and deliver the 

said letter of attorney. 

Sworn, (8c&) . I.K. 
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No. 7. 

This indenture made the day of (8cc.) between A. B. Lease, 
of, (&c.) of the one part, and £. F. of, (&c.) of the other part, 
^itneaseth, that the said A. B. for and in consideration of the 
sum of five shillings of lawful money of Great Britain, to him 
in hand paid by the said E. F. at or before the sealing and 
delivery of these presents, the receipt whereof the said A. B. 
doth hereby acknowledge, hath demised granted and to farm 
let unto the said E. F. his executors and administrators^ all 
that messuage, (8cc.) situate, (&c.) late in the tenure and oc- 
cupation of G. H. but now untenanted ; to have and to hold 
the same unto the said E. F. his executors and administra- 
tors, from the day of last past, before the date hereof, 
for and during and unto the full end and term of seven years 
from thence next ensuing, and fully to be complete and ended; 
yielding and paying therefore yearly and every year, during 
the said term, unto the said A. B. or his assigns, the rent of 
one peppercorn, if lawfully demanded at the feast of 
Provided always, and these presents are on this condition, 
that if the said A. B. or his assigns shall at any time or times 
hereafter, tender or cause to be tendered unto the said E. F. 
his executors and administrators, the sum of sixpence, that 
then and in such case, and from thenceforth, this present in- 
denture, and every thing herein contained, shall cease, deter- 
mine, and be absolutely void, any thing herein contained to 
the contrary thereof In any wise notwithstanding. In wit- 
ness whereof, the parties hereto have interchangeably set their 
hand and seals, the day and year first above written. 

Sealed and delivered, as the act and deed of the 
above named A. B. by C. D. of by virtue of j 

a letter of attorney to him for that purpose, made 
by the said A. B. bearing date (&c.) being first* 
duly stamped in the presence of I. K. 

No. 8. 

Take notice, that unless you appear in bis Majesty's Court NoUoeto 
of King's Bench at Westminster, within the first four days *pp**'' *^' 
^or, if in the country, within the first eight days) of next 
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term, at the suit of the above named plaintiff E. F. and plead 
to this declaration in ejectment* judgment will be thereon 
entered against you by default. Yours, &c. 

To Mr. G. H. I. K. plaintiffs attorney. 



No. 9. 
Affi<J»;itto In the King's Bench. 

move for ° 

inlriB!' Between ^ ^' ^* ^^ ^^^ demise of A- B. plaintiff, and 

C. G. P d efendant. 

I. K. of gentleman, maketh oath and saith, that on the 
day of last, he this deponent did see C. D. in the 

letter of attorney hereunto annexed named, for and in the 
name of A. B. the lessor of the plaintiff, enter upon and take 
possession of the messuage in the lease hereto also annexed 
mentioned, by entering on the threshold of the outer door 
thereof; and putting his Bnger into the keyhole of the said 
door, the said messuage being then locked up and uninhabit- 
ed, so that no other entry thereon could be made, nor any 
possession thereof taken, without force ; and this deponent 
further saitb, that he did, on the same day, see the abore 
named C. D. after such entry made, and whilst he stood on 
the threshold of the said door, duly sign and seal the lease 
hereunto annexed, in the name of the said A. B. and as his 
act and deed deliver the same unto the said E. F. the plaintiff 
above named ; and that after the said lease was so executed, 
this deponent did see the said E. F. take possession of the 
said messuage, by virtue of the said lease, by entering upon 
the threshold of the said outer door, and putting his finger 
into the key-hole of the said door, the said messuage bmng 
then locked up and uninhabited, so that no other entry could 
be made thereon, save as aforesaid; and that iram^iatdy 
afterwards, the said G. H. the defendant, came and removed 
the said E. F. from the said door, and put his foot on the 
threshold thereof; whereupon this deponent did, on the day 
and year aforesaid, deliver to the said defendant G. H. who 
still continued upon the said threshold, a true copy of the 
declaration of ejectment, and notice thereunder written hereto 
annexed. 

Sworn, (8tc.) 
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NalO. 

William the Fourth (&c.) to the sheriff of greeting: Original 

If John Doe shall give you security of prosecuting his 
claim, then put by gages and safe pledges Richard Roe, late of 
yeoman, that he be before us, on where* 

soever we shall then be in England, (or in C. P. *' that he be 
before our justices at Westminster, on ^) to show 

wherefore, with force and arms, he entered into mes* 

suages, (&c.) with the appurtenances, in which A. B. 

hath demised to the said John Doe, for a term which is not 
yet expired, and ejected him from his said farm ; and other 
wrongs to the said John Doe there did, to the grett damage 
of the said John Doe, and against our peace : And have yon 
there the names of the pledges, and this writ Witness oar- 
self at Westminster, the day of in the 

year of our reign. 

No. 11. 

to. 

The within-named Richard C John Smith. 
Roe isattachedbypledgesc, William Stiles. 

No. 12. 
In the King's Bench, (or Common Pleas.) 

term, in the year of the reign of King William the Decian- 

Fourth, (to wit) RichardRoe late of yeoman, was orifiMi,oii 

tached to answer John Doe of a plea, wherefore the said asio^iede- 
Richard Roe, with force and arms, &c. entered into ^tToe to 

messuages, bams, stables, outhouses, *pp**' 

yurds, gardens, orchards, acres of 

arable land, acres of meadow land, and acres of 

pasture land, with the appurtenances, situate, &c. which A« B« 
had demised to the said John Doe, for a term which is not 
yet expired, and ejected him from his said farm ; and other 
wrongs to the said John Doe there did, to the great damage 
of the said John Doe, and against the peace of our lord the 
DOW king, (&e.) And thereupon the said John Doe, by 
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his attorney complains ; that whereas the said A. B. 
on (&c.)at(8cc.)had demised the said tenements with the appur- 
tenancesy to the said John Doe, to have and to hold the same 
to the said John Doe and his assigns, from the day of 

then last past, for and during and unto the full end 
and term of years from thence next ensuing, and 

fully to be complete and ended: By virtue of which said 
demise, the said John Doe entered into the said tenements 
with the appurtenances, and became and was thereof pos- 
sessed, for the said term so to him thereof granted : And the 
said John Doe being so thereof possessed, the said Richard 
Roe afterwards, to wit, on (8cc.) with force and arms, (&c) 
entered into the said tenements with the appurtenances, 
which the said A, B. had demised to the said John Doe, in 
manner and for the term aforesaid, which is not yet expbed, 
and ejected the said John Doe from his said farm ; and other 
wrongs to the said John Doe then and there did, to the great 
damage of the said John Doe, and against the peace of our 
said lord the now king ; wherefore the said John Doe saith, 
that he is injured, and hath sustained damage to the value of 
£ and therefore he brings his suit, 8cc. 

No. 13. 

Notioeto Mr. CD. 

appetr. j ^^ informed that you are in possession of, or claim tide 

to the premises in this declaration of ejectment mentioned, or 
some part thereof; and I, being sued in this action as a 
casual ejector only, and having no claim or title to the same, 
do advise you to appear in next term, (or, in Lon- 

don or Middlesex, " on the first day of next term**) 

in his Majesty's Court of King's Bench, wheresoever his said 
Majesty shall then be in England, (or, in the Common Pleas, 
"in his Majesty^s Court of Common Bench at West- 
minster,^) by some attorney of that coart ; and then and 
there, by rule of the same court, to cause yourseif to be made 
defendant in my stead; otherwise I shall suffer judgment there- 
in to be entered against me by default, and you will be turned 
out of possession 

Yours, 8ic. 

Richaitl Roe. 



jUHWOIX 
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No. 14. 



] 



Id the King's B^skoh, (or CoioinoD Plea^. 

term (&c.) *"*** ^K, 

(to wit^) Riohard Roe, late of yeoman, was attached to demise, 

answer John Doe, of a plea wherefore the said Richard Roe, ^|^er."^ 
with force and arms, &c. entered into messuages (8ic.) 

wit)i the appurtenances, situate .&c. which A. B. had demised 
^.tbe said John Doe, for a term which is not yet expired ; 
.^^;fiHo wherefore the said Richard Roe, with force and 
^ms^. iijQf entered into other messuages^ (&€) with 

the appurtenances, sitvuite 8lc. which £• F. had demised to 
th,e,49aid John Doe for a term, which is not yet expired, and 
qected him from his said several farms^ and other wrongs, 
(&C.) And thereupon, (Sec.) that whereas the said A. B.. on 
8lc. at 8c€. had demised the said tenements first above men- 
tioned with the appurtenances, to the said John Doe ; to have 
and to bold the same to the said John Doe and his assigns, 
from the day of then last past, for and during and 

unto the full end and term of years from thence next en- 

suing, and fully to be complete and ended.* And also that 
whereas the said E. F. on &c. at &c. had demised the said 
tenements secondly above-mentioned with the appurtenances, 
to the said John Doe, to have and to hold the same to the 
sajd John Doe and his assigns, from the said day of 
then last past, for and during and unto the full end and term 
of years from thence next ensuing, and fully to be 

complete and ended : By virtue of which said several demises, 
the. said John Doe entered into the said several tenements firat 
and secondly above mentioned with the appurtenances, and 
became and was thereof possessed, for the said several terras 
so to him thereof respectively granted : And the said John 
Doe being so thereof possessed, the said Richard Roe after- 
wards, to wit, on &c. with force and arms, (8u:.) entered into 
the said several tenements first and secondly above mentioned 
with the appurtenances, which the said A. B. and £. F. had 
respectively demised to the said John Doe, in ouuiner and for 
the several terms . aforesaid, which are not yet expired, and 
ejected the said John Doe from his said several farms ; and 

D D 
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Other wrongs ; 8ic. (as in the preceding precedent with the 
like notice to appear.) 

No. 15. I 

The like, (As in last precedent to this mark.*) By virtne of which said 
otttten. demise, the said John Doe entered into the said tenements first 
above mentioned with the appurtenances, and became and was 
thereof possessed for the said term so to him thereof granted, 
and the said John Doe being so thereof possessed, the said Ri- 
chard Roe afterwards, (to wit,) on &c. with force and arms. See 
entered into the said tenements first above mentioned with the 
appurtenances, which the said A. B. had demised to the said 
John Doe, in manner and for the term aforesaid, which is not 
yet expired, and ejected him the said John Doe from his said 
farm : And also, that whereas the said E. F. on &c. at &c. 
had demised the said tenements secondly above mentioned, 
with the appurtenances, to the said John Doe ; to have and 
to hold the same to the said John Doe and his assigns, from 
the said day of then last past, for and during and 

unto the full end and term of years from thence next en- 

suing, and fully to be complete and ended ; By virtue of which 
said last mentioned demise, the said John Doe entered into 
the said tenements secondly above mentioned with the appur- 
tenances, and became and was thereof possessed for the said 
last mentioned term so to him thereof granted : And the said 
John Doe being so thereof possessed, the said Richard Roe 
afterwards, to wit, on 8cc. with force and arms, 8cc. entered into 
the said tenements secondly above mentioned with the appur- 
tenances, which the said E. F. had demised to the said John 
Doe, in manner and for the term last aforesaid, which is not 
yet expired, and ejected the said John Doe from his said last 
mentioned farm, and other wrongs, 8cc. (as in No. 14, with the 
like notice to appear.) 

No. 16. 
Affidavitof In King's Bench, (Common Pleas, or Exchequer Pleu.) 
deciaraUon -p x f John Doe on the demise of A. B. plaintiff, and 

meST*' ^ ^^" t Richard Roe, defendant 

I. K. of gentleman, maketh oath, that he this de- 

ponent did on &c. * personally serve C. D. tenant in posses- 
sion of the premises in the declaration of ejectment hereonto 
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annexed mentioned, or (if he be not tenant of the whole) some 
part thereof, with a true copy of the said declaration, and of 
the notice thereunder written, hereunto annexed, and this 
deponent at the same time read over the said notice to the 
said C. D. and explained to him the intent and meaning 
of such service, j- (or generally thus: and this deponent, at 
the same time, acquainted the same C. D. of the intent and 
meaning of the said declaration and notice.) 

Sworn, &.C. I. K. 

No. 17. 

(As in last precedent to this mark*) personally serve C. D. The iik« 
(&c.) tenants in possession, (8cc.) (as in the last) with the said there an 
declaration, and the notice thereunto written, by delivering a J^JJ^lS, 
true copy of the said declaration and notice to each of them 
the said C. D. 8cc. (and if the notice was not directed to all 
the tenants, say ** except that the said notice was directed 
to each of them the said C. D. 8cc. separately;") and this 
deponent at the same time read over the said notice to each 
of them the said C. D. (&c.) and explained to them re- 
spectively the intent and meaning of such service ; (or gene- 
rally, that " this deponent, at the same time, acquainted each 
of them the said C. D. &c. of the intent and meaning of the 
said declaration and notice.*^) 

Sworn, &c. I. K. 

No. 18. 

(As in No. 16. to *) personally serve C. D. tenant in pos* TheUke, 
86881011 of part of the premises in the declaration of ejectment dedaimtion 
hereunto annexed mentioned, with a true copy Sec. (as in No. ^** ^^rttd. 
16 to t) : And this deponent farther saith, that he did, on the nnt, and 
same day, also serve G. H. tenant in possession of other part ^^|^^^ ^ 
(or residue) of the premises in the said declaration mentioned, 
with another true copy of the said declaration and notice 
thereunder written, by delivering the same to, and leaving it 
with M. H. the wife of the said G. H. at the dwellinor-house 
of the said G. H. being a parcel of the premises in the said 
declaration mentioned, and this deponent at the same time 
read over the notice thereunder written to the said M. H. and 
explained to her the intent and meaning of such service. 

(Sworn, 8u;.) I. K. 

dd2 



404 



APPKNMX. 



No. 19. 



Tbe Uke, In the King's Bench (fcc.) 

Geo!*u.c. Between 5 ^^^ ^'^ ^° ^® demise of A. B. plaintiff, and 
28, where ^ Richard Roe, . . • . . . defendant. 

mUM are A. B. of lessor of the plaintiff in this case, and 

untenant- ]. fi. both of gentieman, severally mike <mth and 

say ; and first, this deponent I. K. for himself saith, that ke 
did on 8ic. affix a copy of the declaration in ejeetmoot hetala 
annexed, and the notice thereunder written upon the door^ 
the messnage in the said declaration mentioned, (or, in case 
the ejectment is not for tbe leoovery of a messuage, '* «poii 
being a notorious place of the lands, teoements or here- 
ditaments, comprised in the said declaration in ejectment/') 
there being no tenant then in actual possession thereof. And 
this deponent A. B. for himself saith, that before such copy of 
the said declaration in ejectment was so fixed as aforesaidy there 
was due to him this deponent, as landlord of such messuage, (or 
"lands, tenement, or hereditaments,") with the appurtenances, 
from C. D. the tenant thereof, the sum of £. for iialf a 

year* s rent, upon and by virtue of a certain indeatore of leaae^ 
bearing date 8cc and made between &c. and that no sufficieat 
distress was then to be found upon tbe said mesauage, (or, 
^lands, tenvnaits, or hereditaments,^) with the appartenaoeca, 
countervailing the aireaia of rent then due to this dqiooent ; 
And this deponent further saith, that at the time of affixing 
the copy of the said declaration in ejectment as aforesaid, be 
bad power to re-enter^ the said messuage, (or lands, tenements, 
and hereditaments,'*) with the appurtenances, by vhtiie of 
the said lease, for the non-payment of the rent ao in arrear as 
aforesaid* 

Sworn, (&c.) ^•^• 

No. 20. 

• ■ i 

Rule for .next after . in the y^sarof&c. 

fo^tiT^'^^' Doe OP tbe demise of A. B. 1 Unless the tenant in pamemuk 

whole pre- V, Roe J of (oT, if the premises . are os^ 

l^'^ ^ tensxited, " unleas some person claiming ^tl^ Iq**) the pr^ 
misee in question shall appear and plei^d to issue, on 
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next after let judgment be entered for the plaintiff* 

against the now defendant Roe by defanlt. 
Upon the motion of Mr. 

By the Ck>urt 

No. 21. 

Doe on the denuae of A. B. ^Unless C. D. tenant in pos. The likei 

V. Roe 38e8sion of part of the premises ^^' ^^^ 

in question* shall appear and pleud to issue* on next 

afi^ let judgment be entered for the plaintiff* against 

tlie. now defendaat Roe* by de&ult : But raecution shall issue 
for such part of the premises only as' is in his possession. 
Udon the motion of Mr. 

By the Court. 

No. 22. 

Doe on the demise of A. B. ) Unless C. D. (&€.) tenants in The iike» 

i;. Roe J possession of part of the pre* ^^^ ^ 

Ddises in question* and unless or some other person miiet are 

daimiog title to such part of the said premises as are unte- m? pan 
naated*, shall appear and pleud to issue* on nextafter vnteB8ll^ 

let judgment be entend fer.the plaintiff against the 
now defendant Roe* by default : but execution shall issue for 
stteb>part of the premises mly as is in the possession of the 
said tenants, and such other parts as are untenanted. 

By the Court 

No. 23. 

Aa yet of term* in the year* &c. Judgmeot 

Witness* Charlea Lord Tenterden. piuouir by 



(to wit*) John Doe* on the demise of A.B. puts in his "jj^^ ^^ 

place L K. bis attorney* against Richard Roe* in a plea of K. B. with 
trespass and ejectment of farm. iilUli'*'*' 

(to wit) The said Richard Roe in person* at the 

suit of the said John Doe in the plea aforesaid. 

^— — — (to wit) Richard Roe was attached to answer 

John Doe* &c. (copy the declaration to the end, omitting the 

notice, and proceed on a new line as follows ;) 

And the said R. R. in his proper person, comes and defends 

the force and injury* when* See. and says nothing in bar or 
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preclusion of the said action of the said J. D. whereby the 
said J. D. remains therein undefended against the said R. R. i 
Therefore it is considered, that the said J. D. recover against 
the said R. R. his said term yet to come of and in the tene- 
ments aforesaid, with tlie appurtenances ; and also his damages 
sustained by reason of the trespass and ejectment aforesaid : — 
And hereupon the said J. D. freely here in court remits to the 
said R. R. all such damages, costs and charges, as might or 
ought to be adjudged to him the said J, D. by reason of the 
trespass and ejectment as aforesaid : therefore, let the said 
R. R. be acquitted of those damages, costs and charges, &el : 
— And hereupon the said*J. D. prays the writ of the said lord 
the king, to be directed to the sheriff of the county aforesaid, 
to cause him to have possession of his said term yet to come 
of, and in the tenements aforesaid, with the appurtenances ; 
and it is granted to him, returnable before the said lord the 
king, on ■ wheresoever, 8cc. 

No. 24. 
CoQWDt of on (or next after) — — in the year, &c. 



foJ^thTte- (to ^^0 Doe on the demise of A. B.^ 

nant to be against Roe, for messuages (&c.) in 

to defend ^^^ parish of in the said county: 

ace. in K.B. f0f.^ iy i}^^^ i^ several demises, say) ** Doe, 

on the demise of A. B. for messuages, 
(&c.) in the parish of in the said 



It is ordered by 
the consentof the 
attornies for both 
parties, that C. 
D. be made de- 
fendant in the 



county, and also on the demise of £. F. > stead of the now 



defendant Roe, 
and do forthwith 
appear at the suit 
of the plaintiff; 
and (if the tjeci^ 



for other messuages (8cc.) in the 

parish of in the said county, against 

Roe ;*^ and if the tenant appear for part 
only, add, '< being part of the premises 
mentioned in the declaration.'' 
ment be by hill) file common bail, and receive a declaration in 
an action of trespass and ejectment, for the premises in qneB- 
tion, which said premises he the said C. D. does hereby admit 
to be or consist of, (Here describe the premises for which it i$ 
intended to defend) for which he intends as (tenant or landlord, 
as the case may be) to defend this action of trespass and 
ejectment. And it is further ordered by the like oonsent^ 
that the said C. D. do forthwith plead not guilty thereto ; 
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and upon the trial of the issne,* oonfeaa lease entry and 
ouster, and that he was, at the time of the service of the said 
declaration, in possession of the premises hereinbefore men- 
tioned and specified, and insist apon the title only, otherwise 
let judgment be entered for the plaintiff against the now 
defendant Richard Roe, by default, and if upon trial of the 
said issue, the said C. D. shall not confess lease, entry, and 
ouster, and such possession as aforssaid, whereby the plaintiff 
shall not be able further to prosecute his {writ or bill) against 
the said C. D. then no costs shall be allowed for not further 
prosecuting the same, but the said C. D. shaD pay costs to 
the plaintiff, in that case to be taxed by the master. And it 
is further ordered, that if upon the trial of the said issue a 
▼erdict shall be given for the said C. D., or it shall happen 
that the plaintiff shall not further prosecute his the said {writ 
or biU) for any other cause than for not f confessing lease, 
entry, ouster, and such possession as aforesaid, then the lessor 
of the plaintiff shall pay to the said C. D. costs in that case to 
be adjudged. I. K. attorney for plaintiff, 

L. M. attorney for defendant 

No. 26. 
In the Common Pleas. 



4or 



term in the -.-^-— year, 8ic. Coment 

the day of g;*?/" 



(to wit) Doe, on the demise of^ It is ordered by 

A. B. against Roe. J consent of I. K. 

attorney for the pliuntiff, and L. M. attorney for C. D. who 
claims title to the tenements in question, 

which premises he, the said C. D. hereby admits to be or consist 
of (hereducribe thepremisesfor whkh ii is intended to defendj for 
which he intends as {tenant or landlord) to defend this action 
of trespass and ejectment, that he may be admitted defendant, 
and that the said defendant shall immediately appear by his 
attorney, who shall receive a declaration, and plead thereto 
the general issue, this term ; and at the trial thereupon to be 
had, the said defendant shall appear in his own proper person, 
or by counsel or attorney, and confess lease, entry and ouster, 
and that he was, at the time of the service of the declaration, 
in possession of the premises hereinbefore mentioned and spe- 
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cified» and inabt upon the title only, otherwise let judgment 
be entered for the plaintiff against the now defendant by de- 
jbttlt And by the like oonaent, it is ordered, that if upon 
Ifial of the sidd issue, the said Cw D« shall not confess lease 
antsy and onster, and such poasoMiea as aforesaid, thereby 
the plaintiff shall not be able further to proaeente this action 
against the said C. D., then no costs shall be allowed for not 
further prosecuting the same, but the said C. D. shall pay 
costs to the plaintifi*^s lessor in thai case, to be taxed by the 
prothonotary. And it is further ordered by the like consent, 
that il upon the trial of the said issue, a verdict be found far 
the said C. D. or it shall happen that the plaintiff shall not 
further prosecute his said action for any other cause than for 
not confessing lease entry and ouster, and such possession as 
aforesaid, then the lessor of the plaintiff shall pay to the said 
C. D. costs in that case to be adjudged. 

By the Court. 

No. 26. 

Affidavit In the King's Bench. 

!? raiefto C. D. of &c maketh oath and saidi, that no actual ouster 
authorise q( the lessor of the plaintiff has been committed by this depo- 
to oooflto nent, and that (as be this deponent verily believes) this ejeet- 
eoT ^^^1 ^^'^^ ^^y involve a question between tenants in common, or 
in K. B. joint^tenants. 

Sworn, (&C.) C. D. 

No. 27. 

Rale in Doe, on the demise of A. B. v. ^ Upon reading the rule 

aatborixe ^0^ ^ m^e yesterday, and upon 

to*co*i^* hearing Mr/ &c. for the lessor of the plaintiff, and Mr. 

leaieand — • Su?. for the tenant; it is ordered, that the defendant 

entry only. ^^^^ -^^^ ^ ^]g f^^ confessing lease, entry, and possession, 

and also for confessing ouster of the nominal plaintiff, in case 

aa actual ouster of the plaintiff's lessor by the defendant shall 

be proved at the trial, but not otherwise. 

By the Court. 
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No. 28. 

Doe ^ It IB oiderod, &c («•» No. 24 to *) confess lease, §SJSii«. 
V. > entry, and that he was at the time of the service of on. 

Roe. 3 the deolaratioa, in possession of the premises here- 
inbefore menti<med and specified, and also onster of the 
nominal plaintiff, in case an actnal ouster of the plaintiff's 
lessor by the defendant shall be proyed at the trial, but not 
otherwise, and insist upon the title and soch actual ouster 
only; otherwise let judgment be entered for the plaintiff against 
the now defendant Roe, by default And if upon the trial 
of the said issue, the said C. D. shall not confess lease and 
entry, and also ouster upon the condition aforesaid, whereby 
&c. {oM tfi No. 24. to t) confessing lease, entry, and such pos- 
session as aforesaid, and also ouster subject to the conditions 
aforesaid, then the lessor of the plaintiff shall pay to the said 
C. D. costs in that case to be adjudged. 

By the Court. 

No. 29. 



Doe, on the demise of A. B. v. \ It is ordered that E. F. R»if <» 

Roe i landlord of the tenant in admitUng 

possession of the premises in question in this cause, shall be j^^i^^ 
joined and made defendant with the said tenant, if he shall ftad^kc 
appear : And the said E. F. desiring, if the said tenant shall 
not appear, that he may appear by himself, and consenting 
that in such case he will enter into the common rule to confess 
lease, entry, and ouster, in such manner as the said tenant 
ought, in case he had appeared ; (or if the rule be special, to 
confess lease and entry only, say " to confess lease and entry 
only, without ouster, unless an actual ouster of the lessor of 
the plaintiff, by the said C. D. or those claiming under him, 
be proved at the trial,'') leave is given to the said E. P, pur- 
suant to the bte act of Parliament, if the said tenant shall 
not appear, to appear by himself, and upon his entering into 
such conmion rule, to become defendant in the stead of the 
casual ejector, and to defend his title to the said premises 
without the said tenant: the plaintiff nevertheless is at liberty 
to sign judgment against the casual gector ; but execution 
thereon is stayed, until the Court shall further order. Upon 
the motion of Mr By the Court 
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No. 30. 

WjtofDoto. D ^ tenii(8w-) Andtbesaid 

ats* > C. D. by L. M. bis altomej. 

Doe, on tbe deoiise of A. B. j comes and defends tbe force and 
injury, wben, &c. and says that he is not guilty of the sup* 
posed trespass and ejectment, (or if several ousters are laid in 
tbe declaration, ** of the supposed tiespasses and ejectments,'') 
above laid to his charge, in manner and form as the said John 
Doe hath above thereof complained against him ; And of this 
he the said C. D. puts himself upon the country, 8cc. 

No. 31. 
USeni C. D ^ And the said by- 



demesne, ats. > his attorney comes and de- 

Doe, on the demise of A. B,J fends the force and injury^ 
when, &c. and says, that all the tenements and premises in 
the declaration aforesaid specified, in which the trespass and 
ejectment are above supposed to have been done, are held of 

— — -^- as of his manor of in the county of . and 

which said manor is, and from time whereof the memory of 
man is not to the contrary was, of ancient demesne of the 
crown of the king of England, and now of our lord the king; 
and that the aforesaid tenements and premises are and for all 
the time aforesaid were pleaded and pleadable inthecourt of the 
same manor by patent writ of our lord the king of right dose 
only and not elsewhere or otherwise ; and this he is ready to 
verify as the court shall think proper ; Wherefore he prays 
judgment if the court of our said lord the king, now here will 
take cognizance of the said plea, 8cc. 

No. 32. 

Affidavit 

ran^iea ^' ^* ^^ tenant in possession of the premises in the deda- 

of ancient ration of ejectment in this cause above mentioned, maketh 

"°"°** oath, and saith, that the said premises in the said dedaratioa 

in this cause above mentioned, with the appurtenances, are 

held of as of his manor of -«— -^ in the connQr of 

and which said manor is holden in ancient demesne : 

And this deponent further saith, and there is a court of ancient 
demesne held within the said manor of -^— - and that there 
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are tuiton in the same ooiirt, in which said court and before 
which eoitors the eaid A. B. the lessor of the plaintiff above 
named might have imiceeded in the said ejectment ; and this 
deponent further saitfa, that to the best of this deponent's 
knowledge and belief, the said A. B. the said kasor of the 
plaintiff is seized in his demesne as of fee of and in the said 
premises with th6 appurtenances in the said dedaration of 
ejectment mentioned. 

Sworn, 8tc. C. D. 

No. 33. 

Afterwards, that is to say, on 8cc. at 8ic. before, (&c.) comes PoitM for 
the within-named John Doe, by his attorney within mentioned d«f<^i^<i^^ 
and the within-named C. D. although solemnly required, tuUffornot 
comes not, but makes default; therefore, let the jurors of the ^^nt^ 
jury whereof mention is within made, be taken against him «nd omter. 
by his default; and the jurors of that jury being summoned 
also to come, and to speiJc the truth of the matters within con- 
tained, being chosen, tried and sworn, the said C. D. although 
solemnly called to appear by himself or his counsel or attorney, 
to confess lease, entry and ouster, and possession of the pre* 
mises hereinbefore mentioned, doth not come, by himself or 
his counsel or attorney, nor doth he confess lease, entry, ooster, 
and possession, but therein makes default ; wherefore the said 
John Doe doth not further prosecute his writ (or bill) against 
the said C. D. 

Therefore, (8ic.) 

No. 34. 

{To the end of the isiue, and then as follows :) At which Judgment 
day before our lord the king at Westminster comes (or in the ^l^i^ig „ 
Common Pleas or Exchequer ** At which day comes here,") to part of 
the parties aforesaid, by their attomies aforesaid ; and here- miM'^nd 

upon the said C. D. as to parcel of the tenements in ^}^ ^^ 

the said declaration mentioned, relinquishing his said plea by oa a noiu 
him above pleaded, says that he cannot deny the action of the ^^^ 
said John Doe, nor but that he the said C. D. is guilty of the residue, 
trespass and ejectment above laid to his charge, in manner 
and form as the said John Doe hath above thereof complained 
against him : And upon this the said John Doe says, that he 
will not further prosecute bis suit against the said C. D. for 
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the tiiMpass and ejectment in the residue of the tenements 
afereeaid ; and he prays judgment, and his term jret to come 

of and in the said with the appurtenances, parce!, &c. 

together with his damages, costs and charges by him in tliis 
behalf sustained : Therefore it is considered, that the said 
John Doe do recover against the sdd C. D. his said term yet 
to come of and in the said -^>— with the appurtenftnceti» 

parcel, (8ic.) and also £ for his said damages, costs 

and charges, by the court of the said lord the Idng now here 
adjudged to the said John Doe, and with his assent, and also 
with the assent of the said C. D. : And let the said C D. be 
acquitted of the said trespass and ejectment in the residue of 
the tenements aforesaid, and go thereof without day, (&c.) : 
And the said John Doe prays the writ of our said lord the king^ 
to be directed to the sheriff of aforesaid, to cause himi 

to have possession of his said term yet to come of and in the said 
— -— — with the appurtenances, parcel, (tec.) and it is grante^f' 



to him, returnable before our said lord the king on ' 
wheresoever, (&c.) {or in the Common Pleas or Exchequer, 
•* returnable here on — — . Bcc") 

No. 36. 
Rule for Doe, on the demise of A. B. v. 1 Upon readinea rule made 

execution ' > . fi.- 

against the Roe I m this cause on > — 

tor^w^ and R F. therein named, having made himself defendant in 

tbe'und- the stead of the casual ejector, pursuant to the said rule, and 

teen ^made ^^^ postea in the said cause being produced and read, and a 

defoodant, rule made in the same cause this day ; it is ordered that the 

at the trial. Baid E. F. upou notice of this rule to be given to his attorney, 

(8dc.) show cause, why the plaintiff should not Imve leave to 

sue out execution, upon the judgment signed against the 

casual ejector pumucmt to the fitst mentioKed' rule. fJpon 

the motion of Mr.-^~ 

BytheOonrt ' 

■ 

No. 36. 

HaitM/a. William the Fourth. (&e.) To the eheriff of ' 

tumem. greeting: Whereas John Doe lately in our court befbre as' at 
Westminster, by ottr writ, (or if by bUl, eay '' by bid without 
our writ/') and by the judgment of the same court fetotered 
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again&t C» D. (or tf the judgmeni be by default " agtinal 
Richard Roe/') iua term % thea and yet to oome of and ia 
dweUing-hottsea, (&c*> (ae in the declaraium in qfed-^ 
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meni) with the appartenances, situate (&c«) whioh A. B. oo 
(tac) h«d demised to the said J. D. to hold the same to the 
said J» D- and his assigns, from (&c.) for and daring and 
until the lull end and term of ' years from thenoe next 
ensuing^ and fully to be complete and ended, * by virtue of 
which said demise, the said J. D. entered into the said tene- 
ments with the appurtenances, and was possessed thereof, until 
the sajd C D. afterwards (to wit,) on (&c.) with force and 
arms, (8cc.) entered into the said tenemente with tlie ap* 
purtenancea, which the said A. B. had demised to the said 
J. D. in manner, and for the term aforesaid, which was not 
then» nor is yet expired, and ejected the said J. D» from his 
said farm ^ ; whereof the said C* D. is convicted, as appears 
to us of record ; therefore we command you, that without 
delay you cause the said J. D. to have the possession of his 
said term yet to come of and in the tenemente aforesaid, with 
the appurtenances: and in what manner you sfaedl have 
execut^ this our writ, make appear to us, on where- 

soever we shall then be in England, (or by bill, *' to us at 
Westminster, oo next after ,'*t) and have there 

(or by bill, '' have there then,^ this writ. 

Witness, Charles Lord Tenterden, (&€.) 

No. 36. (a) 

(As in preceding precedent to * ;) and also his term, then, Tb»if^«/Hi 
and yet to oome, of and in other dwelling-liovsea, J[^|^21^ 

{Ixfi.) with the appurtenances, which R F. on, (&c*) had do* 
mised to the said. J. D., to hold the same to the said J. D. and 
bis assigns, from» hCj for, and daring, and unto^ the fulLeMl 
and term of years from thence, next ensuia^^ and 

fully to be compkte and ended ; by virtue of which said several 
demises, the said J. D. entered into the said several tenemente 
with the appurtenances, and was possessed thereof, until the 
said C. O.. afterwards, to wit, on, (&c.) with > force, and arms, 
(j8(c.) entered into the said sevttal tenemente with the i^ 
purtenanoes, which the said A* B. and E. F. had respedmlf 
demised to the Mid John I>oe» in manner, and fipr the memeni 
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terms aforesaid, which were not then, nor are yet expired, 
and ejected the said J. D. from his said several farms ; whereof 
the said (X D. is convicted, {adding in K. B. " as appears to 
«s of record:*') therefore we command you. that without 
delay, yon cause the said J. D. to have the possession of bis 
said several lerms. yet to come of. and in. the said several 
tenements with the appurtenances : and in what manner, 
be. (at in prtceding precedent to the end.) 

No. 37. 

The like, William the Fourth. (&c.) to the Sheriff of 

judfc faM greeting : Whereas at the assizes bolden at in and for 

••^•^ the county of on the day of last. 

1 wm. IV. before Sir Nicholas Conyngham Tindal, Knt.. L. C. J.. (&c) 

<:• '^* a cause came on to be tried» in which John Doe was the 

plaintiff, and C. D. the defendant, and in which cause the 

said John Doe sought to recover against the said C. D. bis 

term. {a$ in precedent No. 36. from % to 0^.) And whereas 

at the trial of the said cause, the jury found a verdict for the 

said John Doe. and the said Sir Nicholas Conyngham Tiadal 

hath duly certified on the bsck of the said record in the said 

action, according to the form of the statute in that case made 

and provided, his opinion that a wril of possession ought to 

issue immediately : tberefcm. &a (A» in precedent No. 36 

to the end.) 

No. 38. 

The like, (As in No. 36. to f .) We also command you. that of the 
/acioffor gpoods sud chattels of the said C. D. in your bailiwick, you 



oriffiD^i ^"^^^ ^ ^ made * £. which the said J. D. lately in our 
K.B. said Court befiire us. at Westminster, aforesaid, recovered 
against the said C. D. for his damages, which he bad sus- 
tained, as well on occasion of the trespass and ejectment 
aforesaid, as for his costs and diarges by him. about his suit, 
in that behalf expended ; whereof the said C. D. is convicted, 
as appears to us of record : and have you the monies before 
us. on the return day aforesaid, wheresoever. (&c.) to be ren- 
dered to the said John Doe; for his damages aforesaid, 
and have there this writ Witness. Charles Lord Tenterden. 



APPENDIX. 415 



No. 39. 



(Ab in No. 36. to t*) We also command you, that yon take The like, 
the said C. D. if he shall be found in your bailiwick, and him arf mH^ 
safely keep, so that you may have his body before us, on the ^*^^«" 
return day aforesaid, wheresoever, (&c.) to satisfy the said by ori^ioti 
J. D. £. which in our said Court before us, at West-^°^'^' 
minster aforesaid, were adjudged to the said J. D.» for his 
damages, which, &c. (as in preceding precedent to the end) 

No. 40. 

(Copy the last precedent to the end, omitting the words tim like, 
** and have there this writ,^ and then as follows :) and also eoetoin 
£• which in our Court of Parliament were adjudged to^^*^^* 
the said J. D. according to the form of the statute in such in the 
case made and provided, for his damages, costs, and charges, ^^,°' 
which he had sustained and expended by reason of the delay 
of execution of the judgment aforesaid, on pretext of prose- 
cuting our writ of error, brought thereupon by the said C. D., 
against the said J. D. in the same Court of Parliament, the 
said judgment bemg there in all things affirmed : whereof the 
said C. D. is also convicted, as by the inspection of the 
record and proceedings thereof, remitted from our said Court 
of Parliament into our said Court before us, likewise appear to 
us of record ; and have there this writ Witness, (&c.) 

No. 41. 

(As in Na 36. to " whereof the said C. D. is convicted,*^ Writ of re- 
(&c.) and then as follows :) and whereas we afterwards, to *^^^^' 
wit, in -*— term aforesaid, by our writ, commanded you that 
without delay you should cause the said J. D. to have poa» 
session of his said term, then to come of, and in the tenements 
aforesaid, with tbeappurtenanoes; and that you should make 
known to us on a day now past, in what manner yon should 
have executed that our writ : and because since the issuing of 
our said writ, it hath appeared to us, that the said judgment, 
obtained by the said J. D. in manner aforesaid, was inrs» 
gnlarly obtained, and that our said writ thereupon issued 
improvidently and unjustly ; tlierefore we command you, that 
if possession of the tenements aforesaid, with the iq>ports» 
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nanoeSf hath by virtae of our said writ» been given or de- 
livered to the said J. D. then that without delay you cause 
restitution of the said tenements with the appurtenances, to 
be made to the said O. H. or his assigns, at whose instance 
the judgement aforesaid hath been set aside by our said Court, 
he the said O. H. being landlord and owner of the tenements 
aforesaid, with the appurtenances; and that whatever has 
been done by virtue of our said writ, you deem altogether 
void, and of no effect, as yon will answer the contrary at your 
peril ; and in what manner, 8ic. (as in No. 34 to the end.) 

No. 42. 

8eir€ facias (As in No. 36. to this mark (K^, and then as follows :) and 

piiUnidff. ^^ ^* ^^^ ^^® damages which the said John Doe had 

sustained, as well on occasion of the trespass and ejectment 
aforesaid, as for his costs and charges by him, about his suit 
in that behalf expended ; whereof the said C. D. is convicted, 
as appears to us of record : And now, on the behalf of the 
said J. D. in our said Court before us, we have been informed, 
that although judgment be thereupon given, yet execution of 
that judgment still remains to be made to him ; wherefore die 
said J. D. hath humbly besought us to provide him a pro- 
per remedy in this behalf: and we being willing that what is 
just in this behalf should be done, command you, that by 
honest and lawful men of your bailiwick, you make known 
to the said C D. (ifagaimi the casual efeeior ** to the said 
Richard Roe, and also to *-»-> and *-»-> the tenants in pos- 
session of the premises aforesaid,") that he (or they) be before 

us, on wheresoever, (&c.) to show if he has or knows of 

anything to say for himself, or (if they have or know, or 
if either of them hath or knoweth, of any thing to say 
for themselves or himself,) why the said J. D. ought not 
to have the possession. of his said term yet to oome of, and ia 
the tenements aforesaid, and also execution of the damages, 
costs and charges, aforesaid, according to the force, form 
and effect of the said recovery, if it shall seem expedient for 
kim so to do, and further to do and receive what our said 
Court before us shall consider of him (or them) in this behalf: 
And have there the names of those by whom you shall so 
make known to him (or them) and this writ. 

Witness, Charles Lord Tenterden, (&c.) 
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No. 43. 

Doe on the demise of A. B. >Upon reading the aflSdavit of Raiefor 

v.Roe 5 L. M. (&c.) it ia ordered, that ^J^. 

the lessor of the plaintiff upon notice, (&c.) show cause, why iiigB,tUia 
further proceedings in this action should not be stayed, until beap^t- 
a sufficient guardian be appointed for the lessor of the ^^ V^ 
plaintiff, who will undertake to pay to the defendant such or to an- 
costs as may happen to be adjudged to him ; and that in the ■^"<^<'*^' 
mean time further proceedings be stayed. Upon the motion 

of Mr. 

By the Court 

No. 44 

Doe on the demise of A. B. )Upon reading the affidavit of The like, 

t?. Roe .... . 3 LM.ancl another, it is ordered ||^>"f<^*>"]^7 
that the lessor of the plaintiff, upon notice, (&c.) show cause, oMts. 
why further proceedings in this action should not be stayed, 
until * sufficient security be given to answer the defendant his 
costs^ in case the plaintiff be nonsuited, or a verdict shall be 
given for the said defendant ; and that in the mean time fur- 
ther proceedings be stayed. Upon (8ic.) 

No. 45, 

(As in Na 44, to *) the costs taxed in a former action The like, 
brought in the Court of ELing's Bench, on the demise of the Q^^fhe 
lessor of the plaintiff, for the same premises, are paid ; and in cosuare 
themean time and until this Court shall otherwise order, that ^er ac- 
aU ftirlber proceedings be stayed. Upon (&c.) tioDiQK.B. 

No. 46. 

Upon reading the affidavit of O. H. it is ordered, that the Tb« like, 
lessor of the plaintiff upon notice (&c.) shall show cause, (8cc.) ^^J^Se 
why, upon the defendant's bringing into this Court the prin* inoDey,&c 
cipal money and interest due to the lessor of the plaintiff upon 
bis mortgage, and also such costs as have been expended in 
any suit or suits at law or equity upon such mortgage, his 
costs in this cause to be ascertained, computed and taxed by 
one of the prothonotaries, the money so brought into this 

E B 
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Court should not be deemed and taken to be in full satiBiac* 
tion and discharge of such mortgage; and upon payment 
thereof to the lessor of the plaintiff, why all proceedings in thia 
action should not be stayed ; and why the mortgaged pre- 
mises, and the lessor of the plaintiff's estate and interest 
therein, should not be assigned and conveyed, at the cost and 
charges of the defendants, to such persons as shey shall 
appoint : and why all deeds, evidences and writings, in the 
custody of the lessor of the (daintiff, relating to the tide of such 
mortgaged premises, should not be delivered up to the defend- 
ants, or to such person or persons as they shall for that purpose 
nominate and appoint 

By the Ck>nrt 

No. 47. 

The like, Doe on the demise of A. B. i Upon reading the affidairit of 

l(^^^ v.Roe 5 the defendant, it is ordered, 

in K. B. upon the said defendants forthwith bringing into Court the 
whole rent due and in arrear, and such sum to answer the costs 
as the master shall direct, that further proceedings in this 
cause be stayed. And it is referred to the master to compute 
the said arrears of rent, imd to tax the said coats; and npon the 
said defendant's paying the said lessor of the plalnttf what 
the said master shall find due and allow for the said' rent and 
costs, that all further proceedings therein as to the. non-pay- 
ment of the said reat, be stayed. But it k farther indstcd, if 
the said lessor of the plaintiff has any other title t6 tiife pra- 
mises in question, than for the non-payment of the said nnt, 
he is at liberty to proceed. Upon the oMtion of Mn ^*-— ». 

I^HmCmh. 
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A. 

ABATEMENT, 

mode of pleading in, 271. 

jurisdiction of another court may be pleaded in, 270. 

ancient demesne, good plea in, 272. 

not created, by dc«th ot lessor of plamtitf, 320. 

* defendant, after assizes began, 332. 

plaintiff, i n an cient practice, 203. 
ABATX>R, not within stat. 32 Hen. Vm. c. 33. 42. 
ACCORD, formerly good plea in nectment, 270 (c) 
ACTIONS, 

real, when first disoitod, 10. 

statate of fines only includes, 94. 
consolidation of, 264. 361. 
ADMINISTATOR.— Ffitf Personal Representative. 
AD MINIS TRATION, Letters of, when evidence, 289. 300. 
ADMnTANCE, to Copyholds, 

surrenderee cannot bnng ejectment befote, 64. 

omnot devise before, 65. 
heir may bring ejectment before 63. 286. 

except asainst lord, 63. 286. 
title relates to time of surrender after, 64. 
copyholds cannot be forfeited before, 308. 
manner of proving, 287, 
to chambers, not similar to, 64 (g) 
ADVOWSON, ejectment will not lie for an, 18. 
AFFIDAVIT, 

to stay proceedings unae 4 Geo. 11. c 28. 172. 

7 Geo. n. c. 20. 862. 
ibr leave to plead ancient demesne, 272. 
for motion mr trial at bar, 324. 
in ancient practice, of sealing lease, 201. 
of service of declaration, 

must be annexed to declaration, 243. 

E E 2 
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AFFIDAVIT, continued. 
of service of declaration, 
when to be made, 243. 
how to he entitled, 243. 
hy and b^ore whom to he made, 243. 
&ctB to be stated in, 244. 

when action founded on 1 Geo. IV. c. 87. 246, 367. 

on 1 Wm.IV.c. 70. '247. 376. 
must be positive, and why, 244. 
when more than one necessary, 245. 
defective, how remedied, 246. 
AFTER-MATH, 12. 
AGENT, 

may give notice to quit, 126. 
authority to, when to be given, 126, {b) 
AGREEMENT, 

void, when implied tenancy created by, 110. 
for lease, proviso for re-entry in, 188. 

what words will create, 1 13, &c. 
formerly equivalent to lease, 33. 
for increase of rent does not alter tenancy, 144. 
ALDER CARR, 24. 

ALTERNATIVE Notice.— Firf* Notice to quit 
AMENDMENT of declaration, 224. 

courts liberal in permitting, 2^6. 
costs, how payable in respect of, 226. 
ANCIENT Demesne, plea of, 272. 

ANCESTOR, 

dying under disability to enter, 68. 

possessed, evidence of seisin, 281. 
descent from common, how proved, 282. 
APPEARANCE, 

how regulated by common law, 254. 

statute, 255. 
who may appear as landlords, 257, &c. 
of what term to be entered, 268. 
how to be made, 265, &c. 

under 1 Wm, IV. c. 70. 249. 
1 Geo. IV. c. 87. 369. 
time allowed for, 248, &c. 
cannot be entered by landlord for tenant, 266. 

by parson for right to perform service, 261. 
if trick to put off trial, 261. 
when permitted by wife alone, 261. 
by landlord, motion for, when to be made, 267. 
power once assumed by king's bench respecting, 260. 
how lessor to proceed after, 269. 
ARTICLES of church of England, 

when proof of subscription to, necessary, 303. 
ASSIGNEE, 

of a bankrupt, may maintain ejectment, 67. 

evidence in ejectment by, 305. 
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ASSIGNEE, continued. 
of a bankrapt, 

assignment to, not breach of covenant not to assign, 160. 
180. 191. 
of an insolvent debtor, 

may maintain ejectment, 67. 
evidence in ejectment by, 806. 
by estoppel, not within 32 Henry Vni. c. 34. 76. 
of mortgagee, may maintain ejectment, 61. 

when exempted firom giving notice to quit, 109. 
may defend as landlora, 260. 
evidence in ejectment by, 307. 
of reversion, mi^ maintain ejectment, in what cases, 72. 189. 
evidence in ejectment by, 318. 
ASSIGNMENTS of Lease, when piesnmed, 3ia 
ATTACHMENT, 

granted, on breach of consent role, 264. 334. 
for disturbing sheriffin execution, 343. 
how in the case of a peer, 338. 
not granted, on consent rule, till signed by lessor, 263. 272. 

upon Stat 7 Geo. II. c. 20. 366. 

ATTESTATION OF WITNESSES, 

to devise of freeholds, what sufficient, 290. 

how to be made, 291. 
fonn of, 294. 
by mark sufficient^ 293. 
ATTORNEY, 

must not be lessee in ejectment, 200, (c) 
fonns in ancient practice, executed by, 201. 
warrant of to confess judgment, when lease forfeited by, 180. 
ATTORNMENT to stranger destroys tenancy, 124. 
AWARD, ejectment will lie on, 91. 



B 

BAIL, common, 

must be filed, in what cases, 250. 
to file, when part of consent rule, 262. 
time of filing, 2d0. 
in enor, 

notice of, unnecessary, 349. 
who may be, 349. 
sum required of, 350. 
when chargeable with mesne profits, 351. 
i n acti on for mesne profits, 381. 
B AIUFFjjervice of declaration upon, not good, 238. 
BANKHUPT, assignee of. — Vide Assignee of Bankrupt. 
BANKRUPTCY, 

• proviso in lease to re-enter on, good, 159. 
and sale, breach of covenant to occupy, 181. 

no breach of covenant not to assign, 180. 
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BANKRUPTCY eantinued, 

no plea to action for mesne profits, 387. 

BARGAINEE OF REVERSION, ^thin 32000, VOL c, 34. 76. 

BEAST-GATE, 24. 

BILL OF PEACE, when granted in ejectmeiits, 392. 

BIRTH S, how proved, 2^, 284. 

BIS PETTTUM, no olyectian in ejectment* 96. 

BODY P0lJTIC.^r»4fo Qo^ponitioii. 

BOG, 26. 

BOILARY OP SALT, 19. 

BREACHES, particubKni of, 

lessor, how and when ^mDelkdto giveit 3fi3. 

^dence confined to hreacnes contained in, 3)7. 

rent as stated in, ae^ w>t be proved, 317. 
BUILDING by epcroa^bqi^mf wW ^ b^ wenfimoibkimim^Wf^ 
BURGAGE, 26. 



C. 

CAPIAS AD SATISFACIENDUM, writ oi; 
when lessor entitled to, for €0Bta»9^, &c; 
when to be sued out by deftndant fivr coits» 337. 
CASUAL EJECTOR, 
in ancient practice, 

when first used, and why, 13. 
suit proceeds in name of, 201. 
cannot confess judginent, 204. 
in modem practice, 

dedaratioiii a^Hunst» bowentitieit 207. 
under stat. 1 Wmu IV. c. 70-, 207, 
judgment against, 

motion for, for want of appearance, 

when absolute in first instance, 235. 
on what founded, 243. 

not to be moved in court in common cases, 247. 
at what time to be made, 248, 249« 
on 4 Geo. H. c 2a 172: 
on nonsuit for not confeflsiiogt 923. 
is not within stat. 4 Geo. H. c. 28» s. 2. 170. 
rule for, when and how drawn up, 249. 
when common bail necessary b&Kci« 260. 
how and when to be signed, 262. 962. 267. 322. 
in what cases set aside, and hesr« 262« 
how entered, when some of sewal delendaots oot^fon, 323. 
not equivalent to trial under 4 Geo. IL 4;, 2a 17a 
CATTLE-GATES, 24. 

CERTIORARI, writ of, etectnueBt anay be^pemovod by, 209. 
CESTUI QUE TRUST, 

lease by, will not bar trustee finom rocoregamg in ^ectoifai^ ^a 

when legal estate vested in, 82, &«. 

when p oe s e erion of not m^i^sne to triistee^ 60. 
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CESTUI QUE TRUST, continued, 

when demise to be laid by, 21 1, 
CESTUI QUE USE, withia 32 Hea. VOL c 34. 76. 

entry by will avoid fine, 100. 
CHABfBER, 27. 
CHAPEL, 

ejectment will Ue for, 18. 

how to be described, 16. 

sendee of declaration for, 239. 
CHURCH, 19. 

CHURCHWARDENS, service of declantkm upon, 237. 

may maintain ejectment, 79. 
one cannot, 80. 
CLERK OF THE RULES, ejectment book how to be kept by, 249. 
CLOSE, ejectment will lie for a, when, 27. 
COAL MINES in Durham, how described in demise, 30. 
CO-DEFENDANT, landlord may be with tenant, 266. 
CODICIL, signing of, not signing of will, 292. 
COMMON B^OL—Vide Bail. 
COMMON, Tenants in— Fuj^ Tenant 
COMMON, 

for what lands of, ejectment will lie, 19. 

encroachment on, bdongs to whom, 61. 

of pasture genewdly, good afler verdict, 330. 
COMPETENCY OF WITNESSES, 279, 296. 
CONDITION, 

what words will create, 188, 189. 

how dispensed with, 190. 

in leases fiir lives and years, difleience of, 196. 

once gone, gone for ever, 190. 

dispensation of part, is of whole, 190. 

breach of.-^ VuU Proviso. 
CONFESSION OF LEASE, &c 262. 
CONSENT RULE, 

when invented, 16. 

fonn and terms of, 262. 

is evidence of defendants posaessioD, 276. 390. 

when non-suit for want oflease, &c. prevented by, 263. 

how drawn up in case of joint-tenants, &c. 263. 

lessor of plaintiff must join in, 263. 

attachment lies for breach of, 264. 834. 

when to be nroduced at trial, 276. 321. 
CONSOUDAinON RULE, 264. 
CONTEMPT OP COURT, 

misconduct on ddivoy of dedaiation is, 206, (6.) 

assigning daath of plaintiff for error is, 204. 

release of plaintiff to tenant is, 204. 
CONTINUAL CLAIM, what is, and bow made, 101. 
CONUSEE, of statute Merchant or Suple, 
may maintain efectment, €9. 
evidence by, 301. 
CONUSOR of fine. 

must have interest in possession, 98. 



COPYHOLDER, 

may maintaio ejectment, 63. 
cannot forfeit lands before admittanoe^ 30B. 
evidence in ejectment by, 309. 
devisee of, -^ 

surrenderee of, > Vide Copyholds, 
heir of, 3 

lessee of, may maintain ejectment, 65. 
evidence in ejectment by, 309. 
COPYHOLDS, 

not affected by descents cast, 42. 
within Stat 32 Hen. VUI. c. 34. 77. 
not within stat of uses, 88. 

Stat 29. Car. n. c 3. 71. 
cannot be general occupant of, 50. 
enfranchisement of, may be presumed, 309. 
what sufficient will, to pass, 299. 
forfeiture of, cannot be before admittance, 308. 
who may take advantage of, 61. 
q. if 21 Jac, I. c. 16. operates on, 62. 
ejectment for, may be maintained, 

before admittance, by grantee, 64. 

by heir, 66. 

except against lord, 64. 
after admittance by devisee, 66. 

by surrenderee, 66, 213. 
evidence in ejectments for, 309. 
ancient demesne, no plea in ejectment for, 272. 
receipt of customary rent for, does not create tenancy, 124. 
CORPORATIONS, 

cannot make a discontinuance, 41 . 
are within 32 Hen. VUI. c. 33. 43. 
may maintain ejectment, 78. 
how notice to quit to be given to, 131. 
officers of, may give notices to quit, 129. 
how demise to be laid by, 215. 
how name of to be stated in demise, 217. 
CORN MILLS, 27. 
COSTS payable, 

how under 4 Geo. H. c. 28, 167. 
1 Geo. IV c87. 339. 
by infant's lessor, when, 338. 
by feme, after biuon co-defendant's death, 338. 
when to one of several defendants acquitted, 337. 
by such defendants as refuse to confess, 323. 
by lessor, to which defendant he pleases, 339. 
not payable, 

by lessor^ if he join not in. consent rule, 339. 
by lessor suing in ybrma/Nitc^iem, though dispaupered, 339. 
by executor otlessor in any case, 335. 
to executor of lessor on consent rule, when, 335. 
how to be recovered by lessor, 

on judgment for want of appearance, 334, 336. 
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COSTS, 

hovr to be recovered by lessor, 

on non-soit for not confessing, 334. 
when some of several defendants confess, 33d. 
on verdict against tenant, 335. 

landlord, 336. 

feme sole married before execution, 336. 
rule respecting, on amendments, 226. 
each defendant liable for the whole, 335. 
gefnenl remedy for recovery of, 336, 391. 
what recoverable in action for mesne profits, 385. 391. 
defendant when entitled to, by 8 & 9 W. IQ. c. 11. 337. 
how to be recovered, by defendant, 

in the king's bench, 336. 
in the common nleas, 336. 
when phdntifr's lessor is a peer, 338. 
security granted for, in what cases, 353, &c. 
proceedings stayed till payment of, when, 355, &c. 
if not pai£ court wiU not n&nrfnv$ second ejectment, 360. 
in action for mesne profits, 

when security m granted, 382. 
certificate for necessary, if damages under 40<., 392. 
COTTAGE, 26. 
COUNTERPART, of lease, 

evidence, without notice to produce, 311. 
COURTS OF EQUITY, 

ousters of leaseholders formerly redressed by, 8. 
application to, under4 Greo. if. c. 28. 167 — 171. 
interference of, to prevent repeated ejectments, 352. 
mesne profits, before entry to avoid fine, recoverable in, 39 
COURT-ROLLS, 

when evidence, 298. 
court will grant inspection of, 298. 
COVENANT, writ of, 2. 

action of, will waive a forfeiture, when, 174. 
COVENANTS, 

what run with the land, 73, kc. 
are collateral, 75. 
are good, 158.* 
bach of, 

who may take advantage of, 190. 
when tenancy determined by, 158. 
who may bring ejectment on, 72. 189. 
actual entry not necessary on, 93. 158. 
landlord not bound to notice, 50. 
what will be a waiver of, 192, &c. 

suspension of, 194. 
waiver of, not waiver of subsequent breach, 193. 

continuipg breach, 193. 
evidence in ejectment on, 

what amounts to, not to assign, 177, 178. 181. 318. 

let, 179. 191. 318. 
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COVENANTS, amimued, 

breach o( what amounts to, not to, 

pill wtnj, 177. 
pamrilh* 178. 
coBunit wwlej 182. 
•xflfdae a trade, 182. 
toaotoaUy occnpy, 181. 
infun« 183, IM. 
dotiver «p troea* 184« 
give noliee of fdlintf tinker^ 186. 
ivpair raMiaUy, 184. 

a&r notm, 184, IM. 
how aftcted by statutory enactmems, 186t 
and conditions diftranoa between, 197. 
in agreement tor lease, whal words ereete, 189. 
what aflected by htT§qfUr in proviso^ 186. 
CREDITORS may witneaa wills, 296, 
CROPS, glowing, 

security not to take away, when to be giren, 822. 
by writ of possession, when, 947. 

not afiected by dsa ea n ts castp 42. 
CUBTCMiie, 

to give three or twelve months' notice to quit, good, 140. 
must be strictly proved, 141. 
manner of proving, 287. 



D. 

DAMAGES, 

in ejectment, 

action may proceed for, though term eKpire« 228. 

lessor die«82D. 
are nominal only, 320. 

fonnerly comprehended real iiyuxy sustained, 379, 
in action for mesne profits, 391. 
DEATH 

of lessor, no abatement of suit, 228. 

q. if scire facias necessary aft&r, 346. 
security given for costs upon, 354. 
costs not payable to defimdatU upw, 336. 
of defendant, not cause of eiror, when^ 833, 
sumstion of, how entitled, 333. 
q. vL scire facias n^ce^tury upon, 346i. 
of plaintiff, no abatement of suit, 203t 

to assign for error, is a cwiempt, 204. 
of person, how proved^ 282, &e» 
presumption of, whea arises* 286, 
DECLARATION* 

how firamed in ancient practice* ^300. 

modem practice. Id, 
action for mesne profits, 384. 
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DEdiARAlTON, 
how entitled, 307. 

under 1 Wm. IV* e. 7€L dO& 
may be bjr bill, or by cdginal, £07. 
service of, suit commenoai by, fi06. 

TCHmUes anvka af writ, 234. 

should be penoml* fiSft. 

mvst he hefase ewsnigndy, S8SL 

shoidd be on party lelnsily in pess ca ik H i, 886. 

hesr made ia eeoBaioB sues, 

udqh tcBsstia an vonessiiui* 284. 23&* 
wifeoftenaiitySad. 
child or senrsat of tenant, 2S7« 
when tensna ahsoenda, 239, &c. 
IB c|eetaifl0t te a dM^, 238. 

paoxhouse, 237. 
whensosaa oltha hoMsa aieontenanted, 288. 
upon one tansnt in posaession, good against ill» 
when, 236. 
wife of one ftemit mS wood against all, 237. 
not good, upon peraen hamg Keys, 2S& 

ieeeiv«r nnder Court of Chaaoeiy, 238. 
inegnlar, when made goad, 286, 4cc. 
court will not aaiadate, 248. 
tenant must give notice ef, iriien, 2d6. 
may be good for part, and bad for part, 242. 
in action for mesne profits, 384. 
amendment of, 

MembUf may be hefeie appenance, 220. 
may be in demise, tenn, &c. 226, &e. 
names of parties, 229. 
description of premises, 228. 
net penaltlBd ia tad iq wy ef dgrfandanl^ 827. 
DECLARATIONS 
of deceased relations, 

when eridenoe, 288. 
when not eridenoe, 284. 
tenants, when evidenea, 280. 
neijriibours, not eridence, 284, 
not evidence, if narties firings 284, 288. 
DEED, demise by, oeed need not be proved, 217. 

now unnecessaxy, 216. 
DEFENDANT, 

who may be adnwHed, 8i6, te. 

deadi o(no ahatenwart of anit whan, 832. 

cause of error, when»838. 
evidence in ejectment, on the part ci, 319. 
in action for mesne profits,, who shanli be, 888w 
when entitled to make the first addnss to the jury, 288. 801. 
DEMISE, in declaration, 

auHCbeeonsiatent widi lesaor^ tide, 808. 877. 
court will strike out, when, 2! 1. 
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DEMISE, eonimMed. 

dedantiQDj how entitled with respect to, 206. 

on a joint, lessqfB must have joint interest, 209. 

who may make a joint or several, 209. 

when several distinct necessary, 21 1, 

under a, of whole, undivided moiety may be recovered, 211. 

must be after lessor's title accrues, 212. 

should be soon after lessor's title accrues, and why, 212. 

not necessary to state premises to be in a parish m, 218. 

if parish is stated in, must be proved as laid, 219. 

premises, how described in, when more than one perish, 220. 

need not state exact quantities to be recovered, 221. 

time of laying, by heir, 212. 

posthumous son, 213. 
surrenderee of copyholds, 213. 
assignees of bankrupt, 213. 
under stat 4 Geo. 11. c. 28. 213. 
when fine levied, 214. 
affainst tenants at will, 214. 
when commencement of tenancy unknown, 214. 
how to be laid, by corporations, 215. 

overseers of a parish, 79. 
in ejectment for tithes, 217. 
by masters of colleges, &c. 218. 
infants, 218. 
period of, caution respecting, 215. 
IS transitory, 203. 

may be amended after its expiration, 227. 
intendment is in fiivour of, after verdict, 328. 
DESCENTS CAST, 
definition of, 41. 
happen when, 41. 
doctrine of, not applicable to ejectments, and why, 41, (e) 

summary of, 45. 
what persons are not affected by, 42. 
right of entry, why tolled by, 41. 

when tolled by 42, &c. 
need not be pleaded in ejectment, 270. 
DESCRIPTION 

of premises, what certainty required in, 23. 
of parish of demised premises, material, 219. 
DEVISEES, 

not affected by descents cast, 43. 
of copyholds, cannot devise before admittance, 65. 
refusal to pay rent to, when no disclaimer of tenancy, 125. 
may maintain ejectment, 71. 

defend ejectment, 259. 
evidence by, of fireeholds, 288, &c. 

copyholds, 298. 
terms for yean, 300. 
cannot bring ejectment for rent due to them as executors^ 
176. 



DEVISE. 

to trustees, leaal estate vested in them by, when, 82, &c« 
of a tenn, no breach of covenant not to assign, 177« 
to witnesses to a will, when void, 295. 

when not void, 296. 
of freehold interest, how to be made, 290. 
DISCLAIMER of Tenancy, 125. 
DISCONTINUANCE, 
definition of, 35. 
happens in what cases, 65. 
different modes of making, 36. 
when caused by levying a fine, 36, Slc 
law respecting, how altered by 32 Hen. VIII. c. 28. 38. 

llHen. Vn. c. 20. 39. 
cannot be effected by a corporation, 41. 
DISSEISIN at Election, 41, (e) 
DISSEISOR, 

within Stat 32 Hen. VUI. c. 33. 43. 
donee or feoflfee of, not within stat 32 Hen. VIH. c. 33. 43. 
DISTRESS for rent, 

when waiver of notice to quit, 154. 155. 174. 
insufficient, 

right of re-entry at common law waived by, 174. 

under stat 4 Creo. 11. c 28, not waived 
by, 174. 
evidence of, what necessary, 317. 
DOUBLE RENT, action for, 154. 
DOUBLE VALUE, action fiyr 132. 153. 
DOWER, ejectment will not lie for, before assignment, 66. 



E. 



ECCLESIASTICAL PERSONS, 

not within stat 21 Jac. I. c, 16. 46. 

demise by, how laid, 217. 
EJECnONE FIRMiE, writ of, 7. 
EJECTMENT, 

definition of, 1. 

formerly only action of trespass, 1. 

when term mrst recovered in, 9. 

how and when tities first tried in, 10. 

confined to possessory tides, and why, 11. 

will lie, for what things, 18, &c. 

of bringing a second, 311. 
EJECTOR, CASUAL.— 7ti0 Casual Ejector. 
ELEGIT, 

tenant by, may maintain ejectment, when, 70. 109« 
evidence in ejectment by, 301. 

judgment debtor in, 

estopped from setting up tenant's interest, 70. 
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ELEGIT, continued. 
judgment debtor in^ 

must give oodOe to quit^ wheiki 70. 

ENTRIES, 

on court rolls, when evidMee, 998. 
in a bible, when evidence, 866. 
in parsons' books, when evideaee, 809* 
ENTRY, ACTUAL, 

formerly always made, and why, 11. 167. 
is still necessary, 

when fine with proclamatioiis levied^ ft&d why, M^ 278. 
when ancient practice is ttfedj dOO. 
is not necessary, 

if party levying fine has not a fireehold interest, 97, &c. 

when fine levi^ at oommon law, 96. 

when dl the proclamations not codipleiad, 99. 

when fine is once avoided, 102. 

when fine is only accepted^ 99. 

in ejectment on the fomiture of a lease, 158. 

on fine by joint tenant, &c. without prtviotui 

98. 
to avoid statute of limitations, but prudent, lOS* 
before fine levied, will not avoid subseqaent fine, 9Ck 
party making must have n^iit to tnier, 96. 
time of making to avoid a miei 97, 
by whom to be made, 87* 99t 
how to be made, 100. 

ejectment must be brought Within A yett biker> 102. 
ENTRY, right of^ must be m lessor, 83. Id7. 

proved at the trial, and how, 276. 313. 
how taken away, 34. 
is not devisable, 97. 
must accrue before day of demise, 212. 
of j adgment — Vide Judgment, 
of plaintiff, how stated in declaration, 221. 
confessed by consent role, 262. 
when pleadfable fwit darrien eonHnikmntep 274. 
of one joint tenant, &c. entry of all, 100. 
lease for life cannot be avoicfed without, 196. 

years cannot be avoided without, when, I97« 
of nonsuit for not confessing lease, &e. 268. 
may be made pending error, when, 851. 
uDon demised Isnds^ substantial tinie of, 146, Sec. 
when and how proved in action k/t mesne prafito, 891. 
ERROR, 

judgment fuod de/endens tit quiehte is, 332. 
death of defendant, is not, 882. 

want oi suggestion of, is, 832. 
mle not to commit waste penung, 380. 
baU in, 349. 

action for mesne profits will lie pending/ 861. 
ele^t for mesne profits may be sued out after, 898. 
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ERROR, writ of, 

will not lie, before veidict, 347. 

againflt casual qeetor, 347. 

except in ancient pmctico, 347, {d) 
if defendant do not oonfeaa, 348w 
how brooffht by landlotd, d48w 
no stay of execution, until bail put in, 360, 

ESCHEAT, Loid by, 

not within 32 Hen. VHt. c. 34. 76. 
may defend judgment, qiuhre, 260. 

ESSOIGN-DAY, 

dedazation, must be served before, 232. 

except under 1 Wm. IV. c. 70. 376. 
receipt of, must be acknowledged before, 237. 
ESTATE-TAIL, how discontinued, 35. 

EVIDENCE, 

on the part of the lessor, 
general points of, 275. 
by heixs, at conunoii law, 261. 
to copyhold lioids, ddd* 
costomaiy, 287. 
devisees, of freehcMs, 288, &c. 
copyholds, 29& 
terms for yean, 300. 
tenant by elegit, 301. 

conusees of statutes merchant ox staple, 801. 
rectors or vicars, 302. 
guardians, 306. 
msignf>es of bankmpU, 305. 

insolvent debtors, 306. 
personal representatives, 306. 
mortgagees, 306. 
lords of manors, 307. 
copyholders, 309. 

lessees of, 309. 
loint tenants, &c. against companions, 977. 
landlords against tenants, 

on the termination of kMeSj 310. 
notices to quit, 312. 
the forieitaB of leases, 316. 
assignees of the iwwsion, 318. 
on the part of the defendant, dl9« 
in actions for mesne profits, 
when profits to be recovered, ate antecedent to detnfae ML 

T^vT^^xmrrrr^^T wb^wpient to dttnis^ 389. 

EXECUTION, 

sheriff, may demand indemnity before, 342. 

power of, to enibrce 342. 

stayed by consent rule, when, 263. 

judge's oite, when, 382. 

is made at lessor's peril, 23. 341. 
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EXECUTION, eoniimued. 
how to be taken out, 

on judgment for want of an appeanmce, 851. 
after verdict against landloid, 340. 
when some dc&ndants die, 333. 
when a sole defendant dies, 346. 
on Stat. 1 Wm. IV. c. 70. 340. 
when defendant marries before executum, 346. 
cannot be taken out pending error, 360. 
not staved by writ of error till bail put in, 350. 
set aside if lessor's right cease before writ iraued, 341. 
landlord on error brought must move to stay, 348. 
must only be for premises recovered, 341. 

or courts will interfere, 341. 
sometimes confined by rule to premises recovered, 342. 
how to be made W sheriff, 342, 343. 
iiistances of insufficient, 343, 344. 
attachment granted for disturlung, 343. 
when second granted, 344, &c. 
when icire facias necessaiy before, 346. 
executed, when judgments set aside after, 252. 267. 

cannot apply under 4 Geo. II. c. 28. after, 167, 

7 Geo. n. c. 20. after, 362. 
for mesne profits, stayed until error determined, 38. 
of will, under statute of frauds, 288, &c. 
EXECUTION, writ of. 

its nature, 340. 
how drawn up, 341. 

lessor may enter peaceably without, 339. 
EXECUTOR.— Ft<20 Personal Repres^tative. 
EXTINGUISHMENT of estate, 189. 

F. 

FEME COVERT, 

cannot constitute an attorney, 201. 

devise to trustees, to suffer to receive rents, 83. 

receipt of rent by, after separation finom baron, 120. 

service of declaration upon, 236. 

may defend ejectment against baron, when, 261. 

liable to costs, if baron co-defendant die, 338. 

judgment against, not evidence agfiinst baron, 390. 

statute of limitations runs not against, 45. 

not affected by descents cast, 42. 

baron, caxmot discondnue lands of, 39. 

must avoid fine within five years, 99. 
FEOFFMENT, by tenant for years, 97. 
FIERI FACIAS, writ of, 

when lessor entitled to for costs, 336. 

when sued out bv defendant for costs, 337. 

evidence, when lessor claims under, 302. 

superseded by writ of possession, when, 347. 
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PINE, 

when entry necessary to aroid, 93, &c. 

when not, 96. 98. 

when avoided by entzy, 96. 

when discontinuance worked by, 36. 96. 

by joint tenant, kc. no ouster of companion, 66. 

tenant for life accepting, is a forfeiture, 99. 

and non-claim, need not be pleaded, 270. 

mesne profits before avoidance of, how recovered, 392. 
FISHERY, 20. 
FORFEITURE, 

by copyholder. — Vide Copyholds. 

of lease. — Vide Covenant 
FREE BENCH, 65. 
FURZE and HEATH, 28. 



G. 

GAVELKIND, 66, 
GLEBE, 

piffson cannot bring ejectment for, after sequestration, 81. 
evidence in ejectment for, 304. 
60RSE and FURZE, 28. 
GUARDIANS, 

in socage or testamentary, may bring ejectment, 66. 

make actual endy for ward, 100. 
evidence in ejectments by, 306. 



H. 

HABEAS CORPUS, ejectments removed from inferior courts by 

203. 
HABERE FACIAS POSSESSIONEM, writ of, 

nature of, 340. 

may issue on judge's certificate, when, 321. 

how drawn up, 340, 341. 

return of, should be made, 344. 

when evidence in action for mesne profits, 389. 
Vide Execution* 
HABERE FACIAS SEISINAM, writ of, 340. 
HAY-GRASS, 21, 
HEARSAY, when evidence, 283, 284. 
HEIRS, 

time allowed for entry of, by 21 Jac. I. c. 16. 6S. 

demise by, when to be laid, 212. 

stayinff jnooeedings by, under 7 Geo. U. c. 20. 361. 

may £iend ejectment, 259. 

are competent witnesses in ejectment, 280. 

may examine all the witnesses to a will, 297. 

evidence by, at common law, 281. 

P P 
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HEIRS, cotitinued, 
evidence by, 

to copyholds, 286. 

customary, 287. 
HERALD'S BOOKS, evidence of pedigree^ 286. 
HERBAGE, 21. 

HEREDITAMENTS, corporeal, recoverable in ejectment^ 18. 
HIGH-WAY, 21. 
HOP-YARD. 23. 
HOUSE.— Fii/i? Messuage. 



I. 

IMPARLANCE, new declaration formerly delivered after, 2d6, (6). 
IMPOSSIBLE YEAR, 

rejected in notice to auit« 135. 

ouster in aeclaration, 223. 
INDUCTION, how proved, 303. 
INFANT, 

may maintain ejectment, 67. 

enter at any time lo ai^id fine, 99. 

when bound by his attorney'^ acts, 120. 

must give notice to quit, 126. 

secnrity for costs, when, 218. 354. 

demise by, how laid, 218. 

liable for costs, when, 338* 
INFERIOR COURTS, 

ancient practice necessary in, and why, 199. 

ejectments, how removed fixrni, 203. 

when jurisdiction of not pleadable, 203. 

how to proceed in, 202. 
INJUNCTION against bringing efectmeuts, when gramted, 852. 
INSOLVENT DEBTOR, 

assignee of, may maintain ejectment, 67^ 
evidence required by, 306. 

not discharged from liability to mesne profits, 387. 
INSURANCE against fire, 

covenant for, runs with land, when, 74. 
INSTITUTION, how proved, 303. 
INTRUDER, not within 32 Hen. VIH. c. 33. 42. 
IRELAND, 

premises described by terms used in, 24. 

security for costs on demise by resident in, 364. 
ISSUE, 

must agree with declaration, 273. 

how made up, 273., 

variance between axid record, how to proceed, when, 323. 

general, commonly lefl with consent mle, 266, 269. 
in action for mesne profits, 386. 
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J. 



JOINT-TENANTS. 

may maintain ejectment asainst co-tenants^ when, 64, 91. 
when afiected hy 21 Jac. I. c. 16, 54. 
demise by, how Liid, 209. 
entry of one is entry of all, 100. 
possession of one is possession of all, 54, 98. 
what acts of, are ousters of companions, 54. 
fine by one no ouster of others, 98. 
notice to quit, by one will bind all, 126 (6), 128. 
to one, will bind aU, when, 131. 
by agent of, how to be given, 126 (b) 
service of declaration upon, 236. 
special consent rule, when granted to, 263. 
evidence in ejectments by, 277. 

may bring action against co-tenants for mesne profits, 382. 
JUDGMENT, in ejectment, 
is not final, 327, 351. 
possession only is recovered by, 327. 351. 
must be entered according to the verdict, 328. 
intendment after, in favour of claimant, 328, &c. 
how entered, relictd verificatione, 273. 

when defendant will not confess, 322. 
whole premises are recovered, 331. 
part of whole premises are recovered, 331 
some parcels only, 301. 
sole defendant dies, 332. 
some of several die, 332. 
ftg^st/eme, when boron dies, 334. 
is not evidence in a second ejectment, 215. 
when evidence in action for mesne profits, 212. 388, 389. 
when entered for want of plea, 269. 
fonnerly entered quod de/endefu capiaiur, 331 (c). 
casual ejector cannot confess, 204. 
proceedmgs to, in ancient practice, 200. 202. 
arrest of, motion for, 326. 
against casual ejector. — VitU Casual Ejector. 
JURISDICTION, 

may be pleaded to in ejectment, 270. 
of inferior court, cannot be pleaded when, 203. 
nile to plead to, when mnted, 270. 

how £rawn up, 271. 



K. 

KING, 

may maintain ejectment $embU, 78. 

how under 8 Hen. VI. c. 16, and 18 Hen. VI. c, 6. 79. 
18 not within 21 Jac. I. c. 16. 46. 



fp2 
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KlN(v, continued, 

when concluded by 9 Geo. III. c« 16. 46 (a). 
KITCHEN, 27. 
KNEAVE of LAND, 24. 

L. 

LADY-DAY, notice to quit at generally, how construed, 136. 
lAND, 

how to be described in demise, 27. 

piece of, ejectment will lie for, when, 27. 

general occupation oj", what is, 106. 
LANDLORD, 

jut disponendi in, 158. ' 

tenant may dispute title of, when, 276. 

by common law cannot be sole defendant, quare, 206, 257. 

who may defend as, under 11 Geo. II. c. 19. 256, &e. 

may defend in tenant's name, 261. 

admitted to defend, after cognovit by tenant, 273. 

bow to appear as, 265. 

how to proceed if improper person admitted to defend as, 260. 

when defendant, judgment how signed, 263, 267. 

error, how brought by, 348. 

remedies for, under stat. 1 Geo. IV. c. 87. 367, &c, 

1 Wm. IV. c. 70. 376, &c. 

evidence in ejectments by, 

on termination of lease, 31 1. 
notice to quit, 312. 
forfeiture of lease, 316. 
LATITAT 251 

LAY IMPROPRIATORS,endenceby,for tithes, 304. 
LEASE, 

by cestui que trust, no bar to trustee, 88. 

possession under treaty for, effect of, 121. 

when tenancy created under a void, 1 10. 

when entiy necessary, upon a forfeiture, to avoid, 196. 

cannot exist without a reversion, 177. 

who may make a joint, 209. 

determinable generally at third or sixth years, how construed, 137. 

assignment of, when presumed, 318. 

notice to produce, when necessary, 317. 

forfeiture of. — Vide Covenant 

agreement for, what words will create, 113, &c. 

evidence by landlord in ejectment, on expiration of, 311. 

forfeiture of, 316. 

in ancient practice, actually executed, 11, 200. 

in modem practice, feigned only, 15. 

confessed by defendant, 262. 
LICENSE, to work mmes, 20. 

if written required, parol insufficient, 191. 
LIMITATIONS, statute of, 45. 

who not within, 46, 62. 
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LIMITATIONS, continued. 

qwtre, if lord of manor bound by, upon forfeitare by a copy- 
holder, 62. 

when join tenant, &c. affected by, 64. 

extension of time in second section, how construed, 46. 66, &c. 

does not operate between trustee and cestui que trust, 51. 

against lord of manor, when> 52. 

entsy not necessary to avoid, 1Q2. 

operation of, will bar ejectment, 45. 77. 

barred by payment of interest on mortgage, 51. 

need not be pleaded m ejectment, 270. 

must be pleaded in action for mesne profits, 386. 
LIQUORIC£, demise of lands producing, 138. 
LODGINGS, notice to quit, how regulated, 140. 
LUNATIC, 

may maintain ejectment, 91. 

committee of, cannot maintain ejectment, 91. 

service of declaration upon, 241. 

Stat. 21 Jac. I. c. 16, does not run against, 45. 

M. 

MADDER, demise of lands producing, 138. 
MAINTENANCE, 1 1, 174 (c). 
MANOR, ejectment will lie for a, 29. 
MANOR, Lard of a, 

may maintain ejectment on a forfeiture, when, 61. 
evidence by, on a forfeiture, 308. 

on a 8ei2ure, t>ro defectu teneniis, 307. 
in ejectment for mines, 308. 
qwere, if 21 Jac. I. c. 16, runs against a, 62. 
qutere, if entitled to defend ejectment, 260. 
MARRIAGE, how proved, 283. 285. 
MESNE PROFITS, action for, 
when invented, 379. 
nature and uses of, 380. 

may be recovered in ejectment, when, 321, 371, 380. 
may be waived, 

for assumpsit for use and occupation, when, 380. 
for debt on 4 Geo. II. c. 28. 381. 

11 Geo.n.c. 19, 9tuer^381 (6). 
may be brought pending error, 381. 
is bailable at discretion, 381. 
must be brought, by whom, 382. 

against whom, 383. 
declaration in, how firamed, 384. 
pleas in, what are good, 386. 
money cannot be paid into court in, 388. 
evidence in, 

when profits antecedent to demise recovered, 391. 
subsequent to demise, 388. * 
damages in, 

have reference to time of defendant's occupation, 390. 
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MESNE PROFITS, continued. 
damages in, 

not confined to rent of premises, 39 1 . 
may include costs of ejectment, 391. 
profits before fine avoided, not recoverable as, 392. 
costs in, 

second ejectment stayed till paid, 359. 
judge must certify, if under 40s., 392. 
when unnecessary afler error, 393. 
law regarding in Scotland, 386 (a). 
MESSUAGE, 

ejeciment will fie for, 25. 

part of, 27. 
notice to quit, bow regulated, 139. 
rent must be demanded at, when, 161. 
MICHAELMAS, 

notice to quit at generally, how construed, 136. 
holding generally firom, now construed, 146. 
MILLS, 27. 
MINES, 20. 30. 308. 
MOIETY, undivided, 

cannot be a disseissin of, 54. 
recoverable on demise of whole, 211. 
MOOR and MARSH, 28. 
MORTGAGEES, 

may maintain ejectment, 60. 

without demanding possession, when, 108. 
after notice to quit, when, 108. 
may defend as landlords, 260. 

unless not interested in suit, 260. 
how protected by 4 Geo. H. c. 28. 167. 
proceedings by, when stayed under 7 Geo. H. c. 20. 361, &c. 
evidence in ejectments by, 306. 
assignee of. — Fide Assignee. 
MORTGAGOR 

not tenant to mortgagee, 60. 108. 

competent witness for mortgaged lands, 280. 
relation of to mortgagee after forfeiture, 60 (c}. 
fine levied by, inoperative, 98. 
tenant of, need not give notice of ejectment by mortgagee, 256. 

qtuere, if liable for mesne profits, 384. 
when tenant to mortgagee, 108, 109. 
MOUNTAIN, 24. 



N 

NON-SUIT, 

for not confessing lease, &c. 

optional in ejectment by landlord, 321. 

how to proceed on, 322. 

error cannot be brought after, 348 
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NONSUIT, continued, 

for not confessing leaae, &c. 

costs, bow recoveiable on, 334. 

when not recoverable on, 335. 
lessor liable to, before signing of consent rule, 272. 
NOnCE TO APPEAR, 

to whom to be addressed, 229. 

by whom to be subscribed, 233. 

should specify term by name, 231. 

time of appearance of tenant, how regulated by, 230. 

may be amended, 233. 

how framed in ancient practice, 13, 200. 

in proceedings under stat 1 Geo. IV. c. 87. 375. 
qtuere, if necessary in inferior courts, 202. 
NOTICE OF TRIAL, 

same as in other actions, 274. 

except under stat. 1 Wm. lY. c. 70. 376. 
proceedings stayed after, 360. 
NOTICE TO QUIT, 

origin and history of, 105, &c. 
must be given, 

in common tenancies from year to year, 106. 
under implied tenancies from year to year, 107. 
to personal representatives, when, 125. 
is not necessary, 

at expiration of lease, 105. 

agreement for a lease, 112. 
from mortgagee to mortgagor, 60. 108. 
when tenant attorns to another, 124. 
to under-tenants of mortgagor, when, 108. 384. 
from assignee of mortgagee, when, 109. 
tine of giving, 106. 138. 142. 146. 
time for expiration of, 

in common tenancies, 138. 142. 
in cases of lodgings, 140. 
imder implied tenancies, 142. 

particular customs, or agreements, 140, 141. 
when tenant enters at several times, 146. 
irregularity as to, how waived, 275. 
generally, at end of currei^t year, good, 142. 

when to be so framed, 142. 
on a particular day, must be day tenancy began, 142. 
by whom to be given, 126, &c. 
to whom to be given, 130, &c. 
how to be server, 131. 

framed, 132, &c. 
by parol, when good, 132. 

not made good by parol consent, 155. 
must be in writing, when, 132. 
how to be addressed, 132. 
must not be alternative or ambiffuous, 133. • 

wnat so deemed, 133, &c. 
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NOnCE TO QUIT, continued. 

must contain all things comprised in the demise, 196. 

may be waived, and now, 149, &c. 

may be given by tenant, 156. 

implied tenancy, when rebutted by, 123. 

service of, bow to be proved, 312, &c. 

when and how evidence of commencement of tenancy, 8)4, &c. 

power of giving, necessarily incidental to tenancy from year to 

• year, 106. 
evidence necessary in an ejectment on, 312, kc. 
subscribing witness to, unnecessary, 133. 

O. 

OCCUPATION, permissive, 

when tentiicy created by, 121. 
OCCUPANT, special, 71. 

general, 60, 
ORCHARD, d3« 
OUSTER, 

actual, what actfr amount to, 54. 

evidence of, when necessary, 54. 200. 263. 278w 
consent rule substitute for, when, 263. 
of plaintiff, how stated in declaration, 222, &c. 
nonsuit for not confessing, 262. 
of tithes, how laid, 224. 
OVERSEERS of the poor, service of declaration uprni, 237. 

may maintain ejectment, 79. 



P. 

PANNAGE, 22. 
PARCENERS, 

may maintain ejectment aaainsteaGh other, when, 56. 91. 

wiien afiected by 91 Jac. 1. c. 16. 54. 56. 

demise by, how laid 209. 

entry of one is entry of all, 100. 

possession of one is possessi(m of ^ 54. 100. 

what acts of, are ousters of companums, 64* 

fine by one, no ouster of others, 55. 

must all join in notice to quit, 127. 

notice to quit to one, will mnd all, when, 131. 

service of declaration on, 236. 

special consent mle, idien granted to, 263. 

evidence in ejectments by, 277. 

may bring action for mesne profits, 382. 
PARISH REGISTERS, when evidence, and for what, 
PARISH, 

need not be stated in demise; 218. 

if stated in demise, materia], 218. 
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PARISH, amiinued. 

what description of, sufficient, 219. 
how stated when more than one, 220. 
amendment of permitted, 229. 
PARSON, 

cannot hring ejectment for glehe after sequestration, 81. 
eaamot defend for ri^^t to perform divine service, 261 . 
evidence in ejectments by, 302. 
PARTICULARS of breaches, defendant entitled to, 353. 
PASSAGE-ROOM, 27. 
PASTURE OF SHEEP, 27. 
PEASE, acres of, 29. 

PEDIGREE— when and how proved, 282, &c. 
PEER, attachment against, how granted, 338. 
PERSONAL REPRESENTATIVES, 
may maintain ejectment, 70. 

not on 4 Geo. II. c. 28. if land devised, 171. 
must give notice to quit, 125. 
can vSke advantage of a forfeiture, when, 189. 
included generally, in proviso for executors to va-eater, 129. 
are not bound by consent rule, 320. 
entitled to costs, when, 335. 
liable for costs, when, 335. 
consent of, when necessary to a devise, 71. 
evidence in ejectments by, 306. 
when credible witnesses to prove will, 296. 
wives of, when credible witnesses, 296. 
not liable for mesne profits, when, 383. 
PLEA, 

of general issue is not guilty, 270. 

special, seldom pleadect 270. 

to jurisdiction allowed, 270. 

ancient demesne pleadable in ejectment, 272. 

how pleaded, 272. 
accord and satisfaction, formerly a good, 270 (c). 
of release by defendant, good formerly, 204. 

lessor of plaintiff canntH now be jdeaded, 274* 
fmU darrien continuance, 274. 
rightly entitled, not a nullity, 269, (6). 
sij^ing jud^ent for ^^ of, 269. 
withdrawn, judgment how entered after, 273. 
in action for mesne profits, 

of general issue is not gn]lfy,d86w 
statute of limitatioiis, good, 386. 
bankruptcy, not good, 387. 
PLEIA-ROLL, death of detmdant suggested on, 332. 
POOL OF WATER, 20. 
POSSESSION, 
advene, 

for twenty years, good title in ejectment, 77. 
what will amount to, 46, &c. 
not adverse, 

if parties claim under the same title, 47. 
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POSSESSION, continued, 
not advene^ 

if possession and title consistent, 47. 

against loid, if originally taken by his consent, 52. 

aliler, if taken without consent, 52. 
if party claiming, was never in law dispossessed, 53. 
if possessor has acknowldeged claimant's title, 56. 
vacant, 

ancient practice necessary on, and why, 199. 
premises most be entirely deserted to constitute, 199 (a), 
formal proceedings on, 200. 
vrimd facie evidence of property, 281. 
now to be delivered by sheriff, 24. 341. 
lessor of plaintiff must be entitled to, 33, 275. 
recoTery in ejectment is of the, 327. 
who have a joint> 210. 

of one joint tenant, &c. is possession of all, 54^ 
of defendanti how proved, 277. 

admitted by consent rule, 262. * - 

demand of before ejectment, 

when necessaiy, 121. 
when not, 60, 122. 
POSTEA, 

how indorsed, if defendant will not confess, 322. 

if some of several will not, 323. 
when costs taxed on, 335. 
POSTHUMOUS SON, demise by, when bud, 213. 
PRACTICE, ancient, 

general detail of, 10, &c. 
inconveniences attending, 13. 
when now necessary, 199. 
how to seal lease, &c. in, 200. 
how to proceed to judgment in, 201, 202. 
no person admitted to defend in, 201. 
PRACTICE, modem, 

when invented, 14. 
outline of, 15. 

not applicable to vacant possessions, 199. 

in inferior courts, 199. 
PREBENDAL STALL, 19. # 

PREMISES, 

how described in demise, 22, 218. &c. 
mis-description of, when fatal, 219. 
locality of, must be proved as stated, 277. 
PRESENTATION, 
simouiacal void, 81. 
how proved, 303. 
PRIMA TONSURA, 21. 

PROBATE OF WILL, when evidence, and when not, 289. 299, 300. 
PROCEEDINGS, staying of, 

how and when stayed, under 4 Geo. II. c. 28. 170, &c. 

7 Geo. II. c. 20. 3^1, %te. 
stayed, when variance between issue and record, 323. 



INDBX. 44ft 

PROCEEDINGS, staying of, continued. 

stayed until particulars of breaches delivered, 363. 
when stayed, until security for costs given, 

in action of ejectment, 364. 
in action for mesne profits, 382. 
in second ejectment, 

till costs of first paid, 366, &c. 

action for mesne profits 
paid, 369. 
pending error in first, 361. 
not stayed in second ejectment, 

when party in custody, 369. 
until costs in equity paid, 369. 
when verdict obtainea by firaud, 300. 
how stayed, when two ejectments are dependmg at once, 368. 361 . 

several ejectments on one title, 361. 
PROCESS noi sued out m ejectment, 206. 
PROVINCIAL TERMS, premises described by, 24. 
PROVISO for re-entry, 
for non-payment of rent, 
origin of, 167. 

at common law, how enforced, 160. 
provisions of stat. 4 Geo. II. c. 28. respecting, 162. 

proceedings under, 168| &c. 
sUt. 1 1 Geo, n. c. 19. 176, noU. 
how waived, 173. 

not waived by taking insuflkient distress, when, 174. 
for breach of covenant, 

may be enforced on agreement for lease, 188. 
who may take advantage of, 191. 
reserved to lessor and lessee, lessee may enter alone, 192. 
PUIS DARRIEN CONTINUANCB, 274. 
PUR AUTRE VIE, estates held, 71. 



Q. 

QUARE EJECIT INFRA TERMINUM, writ of, 3. 
QUARE IMPEDIT, patnnninust resort to, when, 302. 
QUARTER OF LAND, 24. 



R. 



RECEIVER IN CHANCERY, 

may give notice to quit, 129. 

service of declaration upon, not good, 238. 
RECORD, 

how made up, 273. 

variance between issue and, bow to proceed when, 323. 



441 IKDK. 

RECTORS, 

may maintain ejectment, when, 80. 

confirm former tenancies, bow;, 120. 
evidence in ejectments by, 302. 
RE-ENTRY, proviso for, 
origin of, 167. 

holding not adverse if not enforced, 50. 
operates only during the lease, 198. 
for rent in arrear, 

forms at common law upon, 160. 

idien now necessary, 168. 169. 
how and when to proceed upon, under 4 Geo. II. c. 20 

166, &c. 
evidence in ejectment upon, 316. 
for breach of covenant — Vide Covenant 
cannot be reserved to a stranger, 191. 
right of, how waived, 149, &c. 192, &c. 
REGISTER, PARISH, when evidence, 282. 
RELICTA VERIFICATIONE judgment, how entered, 273. 
REMAINDER-MAN, 

when required to sive a notice to quit, 1 10. 123. 
time at which sucn notice must expire, 143. 

for entry of, to avoid a fine, 97. 
laches of one no prejudice to another, 97. 
not competent witness in ejectment, 280. 
RENT, 

receipt of, when tenancy created by, 107. 110. 
old doctrine respecting, 112. 
notice to quit waived by, when, 149, &c. 
forfeiture waived by, when, 192. • 
by feme, after separation from baron, 120. ' 
distress for, when waiver of notice to quit, 154. 
demand of, 

when necessary upon forfeiture, 162. 168. 
how to be maae at common law, 160. 
not necessary under stat. 4 Geo. II. c. 28. 162. 
amount in particulars, need not be proved, 317. 
non-payment of, proviso for reentry for.-^FtVfe Proviso, 
increase of, new tenancy not ctealed by, 144. 
refusal to pay, when disclaimer of tenancy, 125. 
usual notice to quit required though payable quarterly, 141. 
double, action for, 154. 
in arrear, how recoverable under 4 Geo. H. c. 28. 162. 

forfeiture by reason of, how widved, 173. 
notice to produce receipts of, 312. 
action for double, 154. 381 {h). 
RENT-CHARGE, grantee of, may bring ejectmefit, wheb> 71. 
REPLICATION, rule for, when granted, 272. 
REPLY GENERAL, defendimt when entitled to, 288. 301. 
REPUTATION, when evidence, 283, &c. 
RESTITUTION, writ of, 252. 
REVERSION, assignee <A^Vidt Assign^^. 
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REVERSIONER, 

when required to ^ve a notice to quit, 123. 
time at which notice to quit by, must expire, 143. 
when within 32 Hen. VIII. c 33. 43. 
time for entiy of, to avoid a fine, 97. 
may take advantage of a forfeiture, when, 190. 
RIVULET, 20. 
ROOM, 27. 
RULES OF COURT, 

Hilary, 1649. 270. 
Michaebnas, 16^4. 200 (c). 
Trinity, 14 Car. 11. 251. 
18 Car. II. 270. 
32Car. IL 24a 
31 Gea IIL 249. 
Easter, 48 Geo. III. 249. 



S. 

SCIRE FACIAS, wbcB necessary in ejectment, 346. 393. 
SEIZIN IN FEE, how proved, 281. 
SIGNATURE, to will, 290. 

mark sufficient, 293. 
if sealinfl^, sufficient, 291. 
SOCAGE— Vide GuanSans. 
STABLE, 27. 
STATUTES, 

13 Edw. I. e. 24. 6. 
4Edw. IILc. 7. 69. 
8 Hen. VI. c 16. 79. 
18 Hen. VI. c. 6. 79. 

4 Hen. VIL c. 24. 93. 
1 1 Hen. \1I. c. 20. 39, 

27 Hen. VIIL c. 10. 81, &c. 
32 Hen. VUI. c. 1. 299. 
32 Hen. VIIL c. 7. 18. 
32 Hen. VIIL c. 28. 38. 
32 Hen. Vm. c. 33. 43.45. 
32 Hen. VIII. c. 34. 72. 

2 & 3 Edw. VI. c. 13. 81. 
13 Eliis. c. 7. 67. 
13 Eliz. c la 218. 
21Jac.Le. 16. 45.*102. 

2 Car. U. c. 24. 67. 

16 & 17. Car. H. c 8. 348. 393. 

17 Car. IT. c. a 332. 
19Car. ILc.6. 285. 

29 Car. H. c. 3. 71. 111. 156. 289. 

5 & 6 Wm. m. c. 12. 338. 

8 & 9 Wm. III. c. 1 1. 332. 337. 
10 & II Wm. m. c 16. 213. 
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STATUTES, continued, 

4 Anne, c. 16. 102. 

8 Anne, c. 14. IM. 

9 Geo. I. c. 16. 78. ^ 

4 Geo. II. c 28. 134. 163. 168. 162. 213. 248. 316. 

366.367.381. 
7 Geo, II. c. 20. 361. 
11 Geo. n. c. 19. 164. 176. 266. 267. 381. 
26 Geo. n. c 6, 296. 
9 Geo. III. c. 16. 46. 78. 
14 Geo. III. c. 7a 74. 
31 Geo. m. c. 36. 296. 
43 Geo. ni. c. 76. 91. 
66 Geo. m. c. 12. 80. 
66 Geo. ni. c. 184. 299. 
66 Geo. in. c. 192. 299. 
1 Geo. IV. c. 87. 246. 321. 322. 326. 339. 367, &c. 380. 
6 Geo. IV. c. 16. 69. 306. 333. 
1 Wm. IV. c. 38. 69.306. 

1 Wm. IV. c. 70. 208. 230. 247. 249. 321. 326. 340. 
376, &c. 
STATUTE MERCHANT.-- Vide Conusee. 
SUBSCRIBING WITNESSES, 

notice to quit should not have, and why, 133. 
to devise of freehold, must be three, 290. 

who may be, 294. 
SURRENDER, 

of term, when presmned, 89. 

acceptance of invalid notice, amounts tx^, 164. 
of copyholds, how proved, 299. 

not necessary to will of, 299, 

unless matter of substance, 300. 
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TENANTS, 

joint and in common. 

may maintain ejectment against co-tenantsj when, 91. 

when affected by 21 Jac. 1. c. 16. 6Q, 

demise by, how laid, 209. 

entry of one is entry of all, 100. 

possession of one is possession of all, 64. 98. 

what acts of, axe ousters of companions, 64, &c« 

fine by one no ouster of others, 66. 98^ 

how notice to quit should be fliven by, 127. 

notice to quit to one will bind all, when, 131. 

service of declaration upon one good against allj 236. 

special consent rule, when granted to, 263. 

evidence in ejectments by, 277. 

.may bring action for mesne profits against «o4enaat8, 382. 
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TENANTS, continued. 
in tail, 

may discontinue their estates, and how, 36, &e. 

maintain ejectment, 59. 
equitable, cannot make leases, 88. 
fine by, when avoided by entxy, 96. 
for life, 

may maintain e^ctm^t, 59. 

entry necessary to avoid fine levied by, 96. 

not necessary to avoid fine accepted by, 99. 
estates of, determinable by entry only, 196. 
from year to year, 

may maintain ejectment, 59. 
give notice to quit, 156. 
cannot levy fine, 97. 
entry not necessary to avoid fine by, 97. 
permiasive oceapation may create, 121. 
origin and history of, 105, &c. 
estates of, how determine, 106. 156. 
who ate iniplied, 110. 119. 121. 
not permitted to give cognovit, 273. 
at will, 

who where formerly, 105. 
who so denominated now, 106. 
mortgagors are not, 60 (c). 108. 
tenancy of, how detennined, 121. 
demise against, how laid, 214. 
in possession, 

•dpclaiationfl by, as to commencement of tenancies, 314. 
how to serve aeclaration upon, 234, &o. 
must give notice of delivery of declaration, when, 256. 
appeomnce by, how made, 265. 
how to act if material witnesses, 266. 
service, of, declaration upon one of two, 236. 
not competent witnesses, when, 270. 
may dispute landlord's title, when, 32. 276. 
TENEMENT, 

not sufficient description in ejectment, 25. 

unless other words added, 26. 
may be struck out of declaration ailer verdict, 25' (y). 
TERM, 

when first recovered in ejectment, 9. 
in declaration — Vide Demise. 
for years, 

not within statute of uses, 87. 
surrender of, when presumed, 88. 
outstanding will bar ejectment, 33. 
assignment of, not a lease, 177. 
' notice to quit not necessary at end of, 105. 
TERRE-TENANTS, 

scire facias in ejectment must be against, 346. 
TERRIERS, when evidence, 304. 
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TITHES, 

ejectment will lie for, and when, 18. 80. 
hofvr to be described in demifle, 29. 
demise of, how laid, 217. 
ouster of, how laid, 224. 
e vidence in ejectments for, 302. 
ITTLE LEGAL, 32. 275. 

TOMB-STONE, inscription on, proof of death, 286. 
TONSURA PAIMA, 21. 
TOWNSHIP, 24. 
TRIAL, 

notioe of. — Vide Notice, 
how to proceed at, 

when a sole defendant will not confess, 322. 
some of several will not confess, 323. 

old practice in such case, 323 (6). 
▼ariance between issue and record, 323. 
day of demise posterior to time of, 324. 
at bar, when and how granted, 324. 
new, how and when moved for and granted, 326. 
proceedings under 4 Geo. U. c. 28. not staid after, 167. 169. 
TROVER, verdict in, no evidence cf possession, 309. 
TRUSTEES, 

may maintain ejectment, 33. 

in what cases, 81, &c. 
demises by, when necessary, 211. 
Stat. 21 Jac I. c. 16, runs against when, 60. 
TRUSTS, when executed by statute of uses, 82, &c. 
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UNDER-TENANT, 

service of declaration should be upon, 236. 
cannot dispute original lessor's title, 276. 
bound by notice to quit to tenant, 130. 
delivery of notice to quit to relation of, not good, 130. 
UNDERWOOD, 28. 
USE AND OCCUPATION, action for, 

when waiver of notice to quit, 164. 

what mesne profits may be recovered in, 380. 
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VALUE, DOUBLE, action for, 163. 
VARIANCE between declaration and issue, 273. 

issue and record, 323. 

verdict and judgment, 328. 
VENIRE, how awarded when one defendant dies, 332. 
VENUE, 209. 



iNOBx. 449 

VERDICT, 

is not evidenoe in second ejectment^ 327. 

is groand of judgment^ 328. 

every intendment made to support, 328, ice, 

title defectively set out, cureaoy, 331. 

entered for defendants who do not appear, 323. 

iembU, will core misjoinder of assault and battery with ejectment, 
204. 
VESTEY, 27. 
VICAR, 

may maintain e^ectmeau when, 80. 

evidence in ejectments by, 302. 



W. 

WAIVBR— Rdtf Notice to Qnit and Covenant. 
WASTE, 

can only be conunitted of thing demised, 182. 
security not to commit, 322. 370. 372. 
rule not to commit pending error, 3M. 
encroachment on, qwpre to whom it belongs, 6\. 
inclosnie from, 62. 
WATER-COURSE, 21. 
WIDOW may bring ejectment for her free bench, W. 

not for dower before assigmnent, 66. 

WIFE.— rufo Feme Covert 
WILL, 

forms necessary to pass freeholds by, 290, &c. 

• how proved, 297. 
what sufficient to pass copyholds, 299. 
copy of, when eviaence, 289. 299. 300. 
probate, of, when evidence, 299, 300. 

when not, 289. 

WITNESSES, 

when incompetent from interest, 279. 295. 
to a devise of freeholds, 

how many necessary, 290. 
mode of attestation of 291. 
who may be, 295. 

not be, 296. 
co-lessor cannot be compelled to be, 281. 
credible, who are, 294, 
when dead, &c. will how proved, 297. 



O O 



• • » 



PRACTICAL FORMS, 



AFFTOAVrr, 

to move for judgment against casual ejector> 398. 
of executing power of attoruey^ 396. 
of service otaeclaration« 

uuon one tenant only, 402. 

wnen several tenants are in possession. 403. 

service is upon one tenant and wife of anotberj 403. 

upon Stat 4 Geo. II. c. 28. 404. 
fer rule far tenant to confess lease and entry only> 407. 
to accompany plea of ancient demesne, 408. 

CONSENT OF ATTORNIES for tenant to be admitted to defend, 

406. 
CONSENT RULE, common, 407. 

to confess lease and entry only, 409. 

DECLARATION by original, on a single doause» 399. 

on a double demise witb cme ouster, 

40L 
with twoeosten, 
402. 

JUDGMENT for plaintiff by nU dieii, with a remittUur dammm, 405. 

as to part of the premtaes, and far 
defendant on a nolU froteqm, as to tlieiesidae» 41 1. 

LETTER of attoroey to enter and seal a lease on the premises, 396. 
LEASE in ancient practice, 397. 

NOnCE to appear in ancient practice, 397. 

modem practice, 400. 
NOTICE to quit, by landlord to tenant, from vear to year,385. 

by an agent for the landlord^ 395. 
where the commencement of the tenancT is 

doubtful, 395. 
by a tenant firom year to year, 396. 



INDBX. 451 

PLEA of not gnil^» 410. 

ancient demesney 410. 
POSTEA for defendant on a nonsuit^ for not confessing leaae, entry 

and ouster, 411. 
RULE, 

for judgment for the whole premises, 404. 

part only, 405. 
where part of premises are tenanted and part un- 
tenanted, 405. 
to authorize tenant to confess lease and entry only, 408. 
for admitting landlord to defend, 409. 
for execution against the casual ejector, where the landlord had 

heen made^ defendant, and failed at the trial, 412. 
for sta3dng proceedings, 
till guardian he appointed for infant lessor to answer costs, 417. 

security he given for costs, 417. 
until costs of former action in another court be paid, 417. 
on payment of mortgage money. &c. 417. 

rent, &c. 418. 

WRIT, 

oriffinal and return thereto, 399. 
oi habere facioi posiessianem, 412. 
on a double demise, 413. 
under stat. 1 Wm. IV. c. 70. 414. 
and^m facias in one, 414. 

capiat ad satisfaciendum in one, 415. 
includio^ costs in error, 415. 
of restitution, 416. 
of scire facias for plaintiff, 417. 



BREATUll. 
Page 97, Um Zfram the Uttom, insert jcan msUad ^ life. 



THE END. 



londok: 

IBOTSOII AND PALMER, PRINTERS, SAVOY STREET, STRAND. 
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